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In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

Civil Action No. 6671-A

LIBBY, McNEILL & LIBBY, a Corporation,

Plaintiff,

vs.

ALASKA INDUSTRIAL BOARD, Consisting of

Henry A. Benson, Territorial Commissioner of

Labor, Chairman and Member of the Board;

Neil F. Moore, Territorial Auditor and Insur-

ance Commissioner, Member of the Board; and

J. Gerald Williams, Territorial Attorney Gen-

eral, Member of the Board, and LINDA
MIRIAM JOHNSON,

Defendants.

COMPLAINT AND APPEAL

I.

This Complaint and Appeal is brought under

Section 43-3-22, ACLA 1949.

II.

Plaintiff Libby, McNeill & Libby, is now and at

all times hereinafter mentioned has engaged in

business at and in the vicinity of Libbyville, Alaska,

and has paid its annual corporation tax last due

and has filed its annual report for the last calen-

dar year.

III.

That defendants Henry A. Benson, J. Gerald

Williams, and Neil F. Moore are now and were at
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all the times hereinafter mentioned all of the mem-
bers of the Alaska Industrial Board, which they

constitute; that defendant Linda Miriam Johnson

is the applicant for adjustment of compensation

before said Board.

IV.

Plaintiff complains of the Award, a true copy

whereof, marked Exhibit A, is attached and by

reference thereto made a part hereof, made and en-

tered by said Board on May 29, 1952, and within

less than 30 days prior hereto, in that certain

cause Alaska Industrial Board Docket No. 99, Case

No. 9-10-121, Linda Miriam Johnson, Applicant,

versus Libby, McNeill & Libby, Defendant, and

plaintiff also complains of that certain prior de-

cision, a true copy whereof, marked Exhibit B, is

attached and by reference thereto made a part

hereof, made and entered by said Board on Sep-

tember 13, 1951, in the aforesaid matter, from which

plaintiff appealed to this Court on October 13,

1951, but which this court in Cause No. 6543-A,

entitled "Libby, McNeill & Libby, a Corporation,

Plaintiff, vs. Alaska Industrial Board, consisting

of Henry A. Benson, Chairman and Labor Com-

missioner, J. Gerald Williams, Member and At-

torney General, and Neil F. Moore, Member and

Insurance Commissioner, Defendants, and Linda

Miriam Johnson, Intervenor, " dismissed on Janu-

ary 17, 1952, without written opinion other than:

"Motion to dismiss allowed, mainly based upon

Myers v. Bethlehem Ship Building Corporation,
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303 U.S. 41," upon motion of said Johnson, who

intervened in said cause.

V.

That neither of said awards is in accordance

with the law particularly in that but not limited

to the fact that said Board held it had jurisdiction

notwithstanding said applicant Johnson did not

file any claim with said Board within two years

from the date of her alleged injury on June 2, 1948,

and did not give plaintiff any notice of claim of

compensation for said injury within two years of

June 2, 1948, and that she thereby prejudiced plain-

tiff and deprived it of its right of action under

Sec. 43-3-30, ACLA 1949, against the Collins Air

Service and/or Gren Collins whose negligence was

the cause of such, if any, injuries as she sustained,

and, furthermore, said Board based its decision and

award of May 29, 1952, upon its findings that ap-

plicant Johnson was mentally incapacitated as a

result of the accident from the date thereof until

after August 14, 1950, and that, as a result of her

injuries attributable to said accident, she was

temporarily disabled from August 7, 1948, to June

1, 1950, and from August 6, 1950, to May 29, 1952,

and suffered 30% permanent disability, and that

she is now mentally incapacitated, notwithstanding

no competent, admissible, or sufficient evidence was

adduced or presented to the board upon which said

board could lawfully make any of those or any

other findings contained in either or both of said

awards; that the findings of fact contained in each
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of said awards are not conclusive or binding upon

this Court because they are not based upon evi-

dence; that said board by its decision and award

of May 29, 1952, ordered plaintiff to pay applicant

Johnson's necessary medical expenses for one year

from June 2, 1949, notwithstanding that her alleged

injury occurred on June 2, 1948, and that Sec.

43-3-2, ACLA 1949, limits the payment of medical

expenses by the employer to "not exceeding one

year from and after the date of injury" of the

employee.

VI.

Should plaintiff be required, prior to final de-

cision on this Complaint and Appeal, to pay the

sums or any part of the sums awarded to the de-

fendant Linda Miriam Johnson by said awards,

plaintiff would have no means or recourse, if said

awards on final decision are suspended and set

aside, of recovering from her any of said sums so

paid to her, nor does she own, to plaintiff's knowl-

edge, any property anywhere from which payment

could be enforced.

Wherefore, Plaintiff prays that the decisions and

awards of the Alaska Industrial Board of May 29,

1952, and of October 13, 1951, may be entirely sus-

pended and set aside, and that the defendants may

be permanently enjoined from doing any act or

thing to enforce payment of said awards and that

all payments of said awards may be stayed pend-

ing a decision on this its Complaint and Appeal,

and that the Alaska Industrial Board and its mem-



Alaska Industrial Board, etc. 7

bers may be enjoined pending this litigation from

requiring plaintiff to make any payments whatso-

ever in accordance with either of said awards.

Dated at Juneau, Alaska, June 25, 1952.

ROBERTSON, MONAGLE &
EASTAUGH,

By /s/ R. E. ROBERTSON,
Attorneys for Plaintiff.

EXHIBIT A

Territory of Alaska

Alaska Industrial Board

LINDA MIRIAM JOHNSON

vs.

LIBBY, McNEILL & LIBBY

DECISION AND AWARD
This Matter coming on to be heard before the

Full Board on March 31, 1951, the plaintiff ap-

pearing by R. Boochever of her attorneys and the

defendant appearing by R. E. Robertson of its

attorneys, and the Board having considered docu-

mentary evidence heretofore filed, and the Board

having further considered depositions filed by the

defendant after date of the hearing, and the Board

having disregarded affidavits filed by applicant and

objected to by defendant, and the attorneys for the

parties having submitted briefs, the Board finds as

follows

:
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Facts

On or about June 2, 1948, Linda Miriam Johnson

was injured when the plane in which she was being

transported by the defendant company for work in

its cannery at Libbyville, Alaska, turned over upon

landing. Applicant was rendered unconscious,

suffering injuries to her head and back. Her at-

torney, Wendell Kay, wrote to the Alaska Indus-

trial Board on October 8, 1949, giving the date of

the acident, the place where it occurred, the name

and address of the employer, the nature of Mrs.

Johnson's disability, her name, and the name and

address of her attorney, which letter constituted

an application for adjudication of claim under the

provisions of the Alaska Workmen's Compensa-

tion Act.

Mrs. Johnson was mentally incapacitated as a

result of the accident from the date of the accident

until after August 14, 1950, on which date a formal

application for adjustment of claim was filed with

the Alaska Industrial Board.

As a result of her injuries attributable to the

above-mentioned accident, Mrs. Johnson was tem-

porarily disabled for the period from August 7, 1948,

to June 1, 1950, and from August 6, 1950 to the

date hereof, May 29, 1952.

Applicant's average daily wages were $2.78

per day.

As a result of the injury to her back, applicant

has suffered a partial permanent disability of 30%.

At the present time, the Board is unable to de-

termine whether applicant's mental incapacity,
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which now totally disables her, will be a permanent

condition.

Award

It Is Hereby Ordered, Adjudged and Decreed

that defendant pay to the applicant compensation

for temporary disability for the period from Au-

gust 7, 1948, to June 1, 1950, and from August 6,

1950 to May 29, 1952, on the basis of an average

daily wage of $2.78 per day, together with interest

on the sum so awarded at the rate of 8% per annum

computed in accordance with the provisions of

Section 43-3-3, ACLA 1949, and applicant is further

awarded compensation for permanent partial dis-

ability in the amount of $2,160.00, and her necessary

medical expenses incurred during a one-year period

from June 2, 1949.

From the amount of the award so specified, an

attorney's fee of $650.00 is allowed to applicant's

attorneys.

It Is Further Ordered that the Board retain

jurisdiction of this claim for the purpose of possible

modification of this decree upon a further showing

in regard to the nature of applicant's mental in-

capacity.

Dated at Juneau, Alaska, as of May 29, 1952.

ALASKA INDUSTRIAL
BOARD,

By /s/ HENRY A. BENSON,
Member,
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By /s/ NEIL F. MOORE,
Member,

By /s/ J. GERALD WILLIAMS,
Member.

I Hereby Certify that the above and foregoing

copy of the Board Decision and Award is a full,

true and correct copy of the original Board De-

cision and Award issued in the case of Linda Mir-

iam Johnson v. Libby, McNeill & Libby, Case No.

9-10-121, Docket No. 99, as of May 29, 1952.

Issued this 5th day of June, 1952.

/s/ HENRY A. BENSON,
Chairman.

EXHIBIT B

Territory of Alaska

Alaska Industrial Board

LINDA MIRIAM JOHNSON,

vs.

LIBBY, McNEILL & LIBBY.

DECISION

This Matter coming on to be heard before the

full board on June 11, 1951, in regard to the de-

fense that the claim was not failed within two

years from the date of the injury, and briefs having

been filed by R. E. Robertson, attorney for de-

fendant, and R. Boochever, attorney for applicant,
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and the board having reviewed the evidence here-

tofore submitted, finds as follows:

Facts

On October 8, 1949, within two years from the

date of the accident suffered by Mrs. Johnson, her

attorney, Wendell Kay, wrote to the Alaska Indus-

trial Board giving the date of the accident, the

place where it occurred, the name and address of

the employer, the nature of Mrs. Johnson's dis-

ability, her name, and the names and address of

her attorney, which letter constituted an applica-

tion for adjudication of claim under the provisions

of the Alaska Workmen's Compensation Act.

The board having made this finding, it becomes

unnecessary to determine whether the date of in-

jury was June 2, 1948, or a later date as contended

by the defendant. It is to be noted, however, that

no report of injury was filed by the employer as

required under the Alaska Workmen's Compensa-

tion Act and that the employer wrote on October

24, 1949, stating that no accident report was filed

on the case as there was no time lost; and it fur-

ther appearing that the company doctor, O. J.

Fortun, stated in his letter to Wendell Kay, at-

torney, that he was convinced that Mrs. Johnson

had a permanent injury for life, which indicates

that the employer was either remiss or not acting

in good faith in failing to file report of injury.

The board finds it unnecessary at this time to

adjudicate the question of whether Mrs. Johnson

suffered from such mental incapacity as to prevent
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the running of the statute under the provision of

Section 43-3-29 ACLA 1949.

Decision

It Is Hereby Ordered, Adjudged and Decreed

that application was timely filed and that the de-

fense based on the allegation that no claim was

filed within two years from the date of injury on

June 2, 1948, is regarded as a motion to dismiss,

and hereby denied.

Dated at Juneau, Alaska, this 13th day of Sep-

tember, 1951.

ALASKA INDUSTRIAL
BOARD,

By /s/ HENRY A. BENSON,
Chairman.

By /s/ NEIL F. MOORE,
Member,

By /s/ J. GERALD WILLIAMS,
Member.

Duly Verified.

[Endorsed] : Filed June 25, 1952.
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[Title of District Court and Cause.]

ANSWER

Comes Now the defendant, Linda Miriam John-

son, and in answer to the complaint and appeal

filed herein, alleges, affirms and denies as follows:

1. Defendant admits the allegations contained

in paragraphs 1, 2, 3 and 4 of said complaint and

appeal.

2. Defendant denies the allegations contained

in paragraph 5 of said complaint and appeal ex-

cept that defendant admits that the Alaska Indus-

trial Board based its Decision and Award of May
29, 1952, in part upon its findings that applicant

Johnson was mentally incapacitated as a result of

the accident from the date thereof until after Au-

gust 14, 1950, and that as a result of her injuries

attributable to said accident, she was temporarily

disabled from August 7, 1948 to June 1, 1950, and

from August 6, 1950 to May 29, 1952, and suffered

30% permanent disability, and that she is now

mentally incapacitated. Defendant further admits

that the Board Decision and Award contains a

clerical error in regard to the period for compensa-

tion for medical expenses which should read "one

year from June 2, 1948. '

'

3. Defendant denies the allegations contained

in paragraph 6 of said complaint.

Wherefore, defendant prays that plaintiff's com-

plaint be regarded as naught, and that the Decision
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and Award of the Alaska Industrial Board of May
29, 1952 and of October 13, 1951, be affirmed and

that defendant be awarded judgment for her costs

and disbursements herein, including a reasonable

attorney's fee.

Dated at Juneau, Alaska, this 25th day of July,

1952.

FAULKNER, BANFIELD &
BOOCHEVER,

By /s/ R. BOOCHEVER,
Attorneys for Linda Miriam

Johnson, Defendant.

Receipt of copy acknowledged.

[Endorsed] : Filed July 22, 1952.

Minute Orders

Dated: Thursday, December 18, 1952 and en-

tered in Court Journal No. 21, Page 59.

This case came before the court for hearing on

an appeal from a decision by the defendant Alaska

Industrial Board. R. E. Robertson appeared for

appellant; Robert Boochever appeared for re-

spondent Linda M. Johnson. Reporting of argu-

ments was waived. Counsel argued their case be-

fore the court and the matter was taken under

advisement. Mr. Robertson filed his brief with the

court and Mr. Boochever was given one week in

which to prepare and file his brief.
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Dated: Friday, January 2, 1953, and entered in

Court Journal No. 21, Page 93.

Upon presentation by Robert Boochever, the

Court signed Findings, Conclusions and Decree in

this cause.

Dated: February 9, 1953 and entered in Court

Journal No. 21, Page 101.

At this time the court allowed each party two

weeks to file a brief and an additional week for

reply brief, if found necessary, on the questions

raised by plaintiff's Motion for a New Trial.

Dated: Wednesday, March 25, 1953 and entered

in Court Journal No. 21, Page 111.

At this time the Court directed that the follow-

ing order be entered: Plaintiff's Motion for a

New Trial is treated as one for a rehearing, and

is denied.

In the U. S. District Court for the District of

Alaska, District Number One at Juneau

No. 6671-A

LIBBY, McNEILL & LIBBY,
Plaintiff,

vs.

ALASKA INDUSTRIAL BOARD and LINDA
M. JOHNSON,

Defendants.

OPINION
Filed December 31, 1952
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R. E. ROBERTSON of

ROBERTSON, MONAGLE & EASTAUGH,
Attorney for Plaintiff.

ROBERT BOOCHEVER of

FAULKNER, BANFIELD & BOOCHEVER,
Attorney for Defendants.

Plaintiff brings this appeal under Sec. 43-3-22

A.C.L.A. 1949 from the decision and award of the

Alaska Industrial Board in which plaintiff-em-

ployer was found liable in a compensation claim

by an employee, Linda Johnson.

The Board found in part that

"On or about June 2, 1948, Linda Miriam John-

son was injured when the plane in which she was

being transported by the defendant company for

work in its cannery at Libbyville, Alaska, turned

over upon landing. Applicant was rendered un-

conscious, suffering injuries to her head and back.

Her attorney, Wendell Kay, wrote to the Alaska

Industrial Board on October 8, 1949, giving the

date of the accident, the place where it occurred,

the name and address of the employer, the nature

of Mrs. Johnson's disability, her name, and the

name and address of her attorney which letter con-

stituted an application for adjudication of claim

under the provisions of the Alaska Workmen's

Compensation Act.

"Mrs. Johnson was mentally incapacitated as a

result of the accident from the date of the accident

until after August 14, 1950, on which date a formal
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application for adjustment of claim was filed with

the Alaska Industrial Board."

Plaintiff brings this appeal on the grounds that

(1) the Board lacked jurisdiction of the claim be-

cause it was not filed within two years from the

date of the injury as required by Sec. 43-3-29

A.C.L.A. 1949, (2) the applicant did not give plain-

tiff notice of the injury, (3) the Board's decision

and award were based on incompetent, inadmissible

and insufficient evidence, and (4) the award vio-

lates Sec. 43-3-2 A.C.L.A. 1949, which limits the pay-

ment of medical expenses to the period of one year

from and after the date of injury.

Plaintiff's first contention disputes the Board's

finding that Kay's letter constituted an application

for adjudication of claim. This letter was received

by the Board within the statutory period fixed by

Sec. 43-3-29 A.C.L.A. 1949.

The Board has established rules of Practice and

Procedure which apply to the filing of claims be-

fore it. Plaintiff points out many particulars in

which the letter allegedly did not meet the Board's

own requirements. The most important of these

centers on the interpretation of Article 5(f) of the

rules which provides that:

'

' No application shall be accepted for filing unless

the names and addresses of all parties are clearly

indicated and essential jurisdictional allegations are

stated with reasonable completeness. " (Emphasis

supplied.)

This letter did not specifically state that the em-

ployer was subject to the Act or that the employee
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had accidentally sustained a personal injury aris-

ing out of and in the course of her employment

with the employer, but it did state that:

"On June 2, 1948, Mrs. Johnson was injured in

a plane crash at Libbyville, on Bristol Bay, Alaska.

She was en route to employment with Libby, Mc-

Neill & Libby and was traveling at their expense

and under their direction."

It would seem that the Board properly found

that this constituted a reasonably complete allega-

tion of jurisdiction within its rules and regulations,

and its findings in this connection are naturally

given great weight since the Board is authorized

to make its own rules and regulations, and is,

therefore, in a superior position to determine

whether or not they have been complied with.

It should also be noted that the Board found that

the applicant was mentally incapacitated from the

date of the injury until after August 14, 1950.

Under Sec. 43-3-29 A.C.L.A. 1949, mental inca-

pacity tolls the two-year limitation. Thus either

of the above findings is sufficient to support the

conclusion that the Board had jurisdiction of the

claim..

Plaintiff's second point concerns applicant's

failure to give plaintiff notice of her claim. Sec-

tion 43-3-8 A.C.L.A. 1949 provides that:

"It shall be the duty of every person claiming

compensation under the provisions of this Act for

any injury sustained by him to make or cause to

be made, a report thereof to his employer as soon

as practicable after sustaining the same, and no



Alaska Industrial Board, etc. 19

compensation shall be paid prior to the day on

which such report is made."

However, Section 43-3-13 A.C.L.A. 1949 modifies

the above requirements as to notice by providing

that:

"In all cases of injury not resulting in death, un-

less the employer or his agent shall have actual

knowledge of the occurrence of the injury at the

time thereof, or shall acquire such knowledge after-

ward, the injured employee, or someone in his or

her behalf, as soon as practicable after the injury,

shall give written notice to the employer of such

injury."

The record amply shows that the plaintiff had

actual knowledge of the injury. The company

physician treated applicant, and a letter from the

company to the Board, dated October 24, 1949, re-

veals that plaintiff was quite familiar with the ac-

cident. In such circumstances, notice to the em-

ployer is not required.

Plaintiff's assertion that the Board's findings

were based upon incompetent, inadmissible, and in-

sufficient evidence is not well taken. The applicant

herself testified, and the deposition of Dr. Berens,

who examined the applicant at the request of the

company, was also in evidence. Supplemental let-

ters and written statements could be used by the

Board to aid it in reaching its decision. Libby

McNeill & Libby v. Alaska Industrial Board, et al.,

191 Fed. (2) 260 and 191 Fed. (2) 262. It further

appears that the findings and award could have

been based on logical deductions and inferences
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which could have been reasonably drawn from other

testimony to which plaintiff made no objection.

Crescent Wharf & Warehouse Co. et al. v. Albert

J. Cyr, et al., (9th Cir., No. 13,163, Dec. 15, 1952).

Indeed, these decisions of the Court of Appeals for

this circuit, appear to be decisive of this contro-

versy since there is no basis upon which they may
be distinguished from the instant case.

Plaintiff's fourth ground for having the award

set aside is based on Section 43-3-2 A.C.L.A. 1949,

which limits the allowance of medical expenses to

a period of one year from and after the injury.

The Board found that the injury occurred on June

2, 1948, but in its award granted such expenses for

"one year from June 2, 1949." Applicant concedes

that this is a clerical error and that it should read

"one year from June 2, 1948." The award should

be so corrected. Rule 60(a) Federal Rules Civil

Procedure.

The decision and award as corrected are affirmed.

/s/ GEORGE W. FOLTA,
District Judge.

[Endorsed] : Filed December 31, 1952.

[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

This Matter, coming on to be heard before the

Court on December 19, 1952, plaintiff appearing
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1

by R. E. Robertson, its attorney, and the defendant

Linda M. Johnson, appearing by R. Boochever, her

attorney, and the defendant Alaska Industrial

Board failing to appear, and the entire file of the

proceedings before the Alaska Industrial Board

having been submitted to this Court and briefs

having been submitted, and the Court having filed

its written Opinion herein on December 31, 1952,

the Court makes the following

Findings of Fact

1. There is substantial evidence upon which the

Alaska Industrial Board's Decision and Award

was based.

2. The employer had actual knowledge of the

injury to the defendant Linda M. Johnson.

3. There is substantial evidence upon which the

Alaska Industrial Board found that the letter of

October 8, 1949 written by Wendell Kay consti-

tuted an application for adjudication of claim.

4. There is substantial evidence upon which the

Alaska Industrial Board found that the statute of

limitations was tolled due to the mental incapacity

of the defendant Linda M. Johnson.

5. The provision in the award allowing medical

expenses for "one year from June 2, 1949" is a

clerical error and should read "one year from

June 2, 1948."
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From the foregoing Findings of Fact, the Court

makes the following

Conclusions of Law
The defendants are entitled to a decree affirming

the Decision and Award of the Alaska Industrial

Board as corrected by changing the provision

granting medical expenses to read "one year from

June 2, 1948," and awarding the defendant Linda

M. Johnson her costs and disbursements herein,

including a reasonable attorney's fee of $550.

Dated at Juneau, Alaska, this 2nd day of Jan.,

1953.

/s/ GEORGE W. FOLTA,
District Judge.

Service of copy acknowledged.

[Endorsed]: Filed January 2, 1953.

In the U. S. District Court for the District of

Alaska, Division Number One, at Juneau

Civil Action No. 6671-A

LIBBY, McNEILL & LIBBY, a Corporation,

Plaintiff,

vs.

ALASKA INDUSTRIAL BOARD and LINDA
M. JOHNSON,

Defendants.

DECREE

This Matter, coming on to be heard before the

Court on December 19, 1952, plaintiff appearing
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by R. E. Robertson, its attorney, and the defendant

Linda M. Johnson appearing by R. Boochever, her

attorney, and the defendant Alaska Industrial

Board failing to appear, and the entire file of the

proceedings before the Alaska Industrial Board

having been submitted to this Court and briefs

having been submitted, and the Court having filed

its written Opinion herein and its Findings of Fact

and Conclusions of Law, and good cause having

been shown,

It Is Hereby Ordered, Adjudged and Decreed

that the Decision and Award of the Alaska Indus-

trial Board, as corrected by changing the provision

granting medical expenses to read "one year from

June 2, 1948," be affirmed, and that the plaintiff

pay the defendant, Linda M. Johnson, her costs

and disbursements herein, including a reasonable

attorney's fee of $550.

Done In Open Court this 2d day of Jan., 1953.

/s/ GEORGE W. FOLTA,
District Judge.

Service of copy acknowledged.

[Endorsed] : Filed January 2, 1953.

[Title of District Court and Cause.]

PLAINTIFF'S MOTION FOR NEW TRIAL

Plaintiff moves for a new trial because of mani-

fest errors, to plaintiff's prejudice, committed by
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the Court not only in making its written opinion

filed herein on December 31, 1952, but in making

and entering its Findings of Fact, Conclusions of

Law, and Decree herein on January 2, 1953, and

the Court failed to take into consideration

:

1. The Board's rules and regulations cannot

supersede the statute, and the legal rule is that a

claim for compensation must show that the em-

ployee's personal injury was accidentally sustained

and arose in and out of the course of his employ-

ment by his employer, and the nature of the em-

ployment and of the injury, and the names and

addresses of both employee and employer, and

assert a claim for compensation, and that the letter

of attorney Kay of October 8, 1949, to the Board

did not so state nor did it furnish the information

called for by the Board's prescribed form of Ap-

plication for Adjustment of Claim, and that said

letter under the weight of legal authority does not

constitute a claim for compensation.

2. Only one member of the Board, so far as the

record shows and so far as plaintiff knows, ever

personally saw the Applicant, yet all three mem-

bers of the Board not only found that she was

mentally incapacitated until after August 14, 1950,

but also was so incapacitated as to be totally men-

tally incapacitated on May 29, 1952, more than 16

months after the one member of the Board actually

saw her and heard her testify on January 24, 1951.

3. Applicant's failure to file with the Board her

claim within 2 years from June 2, 1948, prejudiced
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plaintiff by preventing it from prosecuting a claim

for damages against the Collins Air Service and/or

Gren Collins under Section 30 of the Act.

4. None of the statements or reports of Doc-

tors Fortun, Coffin, or Buuska, or the Doctors'

Clinic in Anchorage supplemented the testimony of

either Applicant or of Doctor Berens.

5. Plaintiff made objection to all of the evi-

dence, except that of Doctor Berens and Applicant,

and from the very first instance challenged the

jurisdiction of the Board.

6. There was no evidence that plaintiff ever

knew until after more than two years subsequent

to June 2, 1948, that plaintiff had ever suffered any

injury other than bruises on June 2, 1948, which

did not incapacitate her from earning her full

wages for even one day, in fact, she reported for

work on June 4, 1948, or that Doctor Fortun ever

informed plaintiff, or that it otherwise knew, until

subsequent to August 14, 1950, that applicant

claimed to have suffered any injuries other than

bruises as stated in plaintiff's letter of October 24.

1949, to the Board.

7. That both awards and decisions of the Board

as well as the decree of the Court are not supported

by the weight of or any credible evidence, and are

contrary to the law and to the evidence, and neither

of said awards and decisions of the Board was con-

clusive and binding upon the Court because the
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findings therein are not based upon competent or

any evidence and are contrary to law.

Dated at Juneau, Alaska, January 7, 1953.

ROBERTSON, MONAGLE &
EASTAUGH,

By /s/ R. E. ROBERTSON,
Attorneys for Plaintiff.

Receipt of copy acknowledged.

[Endorsed]: Filed January 9, 1953.

[Title of District Court and Cause.]

NOTICE OF APPEAL TO THE UNITED
STATES COURT OF APPEALS UNDER
RULE 73(b).

Notice is hereby given that Libby, McNeill &
Libby, plaintiff above named, hereby appeals to

the United States Court of Appeals for the Ninth

Circuit from that certain final order, which reads:

''Plaintiff's motion for a new trial is treated as

one for a rehearing and denied," and which was

entered in this action on March 25, 1953.

Dated at Juneau, Alaska, March 25, 1953.

/s/ R. E. ROBERTSON,
Attorney for Appellant

Libby, McNeil & Libby.

[Endorsed] : Filed March 26, 1953.
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[Title of District Court and Cause.]

SUPERSEDEAS ON APPEAL

Whereas, Libby, McNeill & Libby, the plaintiff

corporation in the above action, has appealed to

the United States Court of Appeals for the Ninth

Circuit from that certain final order made and

entered in the above action on March 25, 1953,

whereby the Court denied plaintiff's motion for a

new trial, which, by its said order, the Court stated

it treated as one for a rehearing, which motion

plaintiff made and filed on January 2, 1953, because

of the Findings of Fact, Conclusions of Law, and

Decree made and entered by the Court on January

2, 1953, against plaintiff and in favor of the de-

fendant Linda M. Johnson; and,

Whereas said plaintiff is desirous of staying the

execution of said judgment so appealed from, and

the defendants have agreed that the penal amount

of the supersedeas shall be $7,000.00.

Now, Therefore, in consideration of the premises

and such appeal, we, Libby, McNeill & Libby, plain-

tiff corporation, as Principal, and the Seaboard

Surety Company, a corporation organized and

existing under the laws of the State of New York

and engaged in and authorized to engage in busi-

ness in the Territory of Alaska, as Surety, do

hereby jointly and severally undertake and promise,

and acknowledge ourselves bound in the sum of

$7,000.00 that the plaintiff corporation Libby, Mc-

Neill & Libby will satisfy the judgment in full,
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together with all costs, interest and damages for

delay, if for any reason the appeal is dismissed

or if the judgment is affirmed, and will satisfy in

full such modification of said judgment and such

costs, interest, and damages, as the appellate court

may adjudge and award.

In Witness Whereof Libby, McNeill & Libby,

plaintiff corporation, as Principal, and Seaboard

Surety Company, a corporation, as Surety, have

caused these presents to be executed this 10th day

of April, 1953.

LIBBY, McNEILL & LIBBY,
Principal,

By /s/ R. E. ROBERTSON,
Its Attorney and Agent.

[Seal] SEABOARD SURETY
COMPANY,

Surety,

By /s/ A. M. NIKISCHER,
Its Attorney in Pact.

Executed in the Presence of:

/s/ F. O. EASTAUGH,

/s/ EILEEN ROBERSON,

/s/ J. L. MOFPITT,

/s/ ARLENE PETERSEN.
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United States of America,

Territory of Alaska—ss.

Acknowledged before me this 9th day of April,

1953, in Juneau, Alaska, by R. E. Robertson as

attorney and agent of the plaintiff corporation

Libby, McNeill & Libby as its free and voluntary

act and deed.

Witness my hand and official seal the day and

year herein first writen.

[Seal] /s/ FREDERICK O. EASTAUGH,
Notary Public for Alaska. My commission expires

June 10, 1954.

State of Washington,

County of King—ss.

Acknowledged before me this 10th day of April,

1953, in Seattle, Washington, by A. M. Nikischer,

to me known and known to me to be attorney in fact

of the corporate surety, Seaboard Surety Company,

as the latter 's free and voluntary act and deed.

Witness my hand and official seal the day and

year herein first writen.

[Seal] /s/ ROBERT V. HOLLAND,
Notary Public for the State

of Washington.

My Commission expires:
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Approved as to form, amount, and sufficiency of

surety this 13th day of April, 1953.

/s/ R. BOOCHEVER,
Of Attorneys for Defendant

Linda M. Johnson.

Approved and appeal allowed this 15th day of

April, 1953, at Juneau, Alaska.

/s/ GEORGE W. FOLTA,
Judge of the District Court for the Territory of

Alaska, Division No. 1.

[Endorsed] : Filed April 15, 1953.

[Title of District Court and Cause.]

DESIGNATION OF CONTENTS OF
RECORD ON APPEAL

Corporate plaintiff Libby, McNeill & Libby,

Appellant herein, hereby designates, for inclusion

in the record on appeal, the complete record and

all the proceedings and evidence in this action.

Dated at Juneau, Alaska, April 14, 1953.

/s/ R. E. ROBERTSON,
Of Attorneys for Appellant.

Receipt of copy acknowledged.

[Endorsed] : Filed April 15, 1953.
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[Title of District Court and Cause.]

DOCKET ENTRIES
1952

6/25/52—Complaint & Appeal filed and Summons
issued.

7/ 7/52—Summons ret'd served (7-7-52) and filed.

7/22/52—Deft. Johnson's answer filed.

12/18/52—M/O Hearing on appeal from decision

—

case under advisement. Robertson pre-

sented his brief—Boochever given one

week in which to prepare and file his

brief.

12/24/52—Deft 's Brief filed.

12/31/52—Court's Opinion filed.

1953

1/ 2/53—M/O Court signed Findings, Conclusion

and Decree.

1/ 2/53—Findings and Conclusions filed.

Decree filed and entered.

1/ 7/53—Cost Bill filed.

1/ 9/53—Pltf 's Motion for new trial filed.

2/ 9/53—M/O Court allowed each party 2 weeks

to file brief and an additional week for

reply brief, if found necessary on the

question raised by Pltf's Motion for a

new trial.

3/ 2/53—Pltf's brief in support of motion for

new trial filed.

3/ 7/53—Deft's brief re motion for new trial filed.

3/20/53—Pltf's reply brief in support of motion

for new trial filed.
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1953

3/25/53—M/0 Pltf's Motion for new trial is

treated as one for a rehearing and is

denied.

3/26/53—Notice of Appeal filed.

4/15/53—Supersedeas on appeal filed.

4/15/53—Designation of contents of record on ap-

peal filed.

Cuddy & Kay
Law Offices

Anchorage, Alaska

October 8, 1949.

Alaska Industrial Board

Juneau

Alaska

In re: Linda Miriam Johnson—Libby, Mc-

Neill & Libby

Dear Sir:

On June 2, 1948, Mrs. Johnson was injured in a

plane accident at Libbyville on Bristol Bay, Alaska.

She was en route to employment with Libby, Mc-

Neill & Libby and was traveling at their expense

and under their direction.

On June 5, 1948 a " Physician's Report of In-

jury" was filed with the Alaska Industrial Board

on Mrs. Johnson. Since that time, she has been

under almost continuous treatment for a serious

condition of the back and nerves.
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Mrs. Johnson tells me that she has received no

compensation whatever, and I am under the im-

pression that her doctor and hospital bills are also

unpaid. Would you please inform me as to whether

a claim for compensation has been made, and if

not will you please forward the necessary forms.

Yours very truly,

/s/ WENDELL P. KAY.
WPK:mh

Received October 10, 1949.

October 11, 1949.

Cuddy and Kay,

Law Offices,

Anchorage, Alaska.

Re: Linda Miriam Johnson—Libby, McNeill

and Libby

Gentlemen

:

This office has never received a report on the

above-captioned case. Could you help us by hav-

ing the attending physician in Anchorage send in

his report immediately'? We will contact the com-

pany and try to get the complete picture of the

accident as quickly as possible.

Enclosed please find "Adjustment of Claim" for

your use.
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If we can be of any further assistance, do not

hesitate to write us again.

Sincerely yours,

ALASKA INDUSTRIAL
BOARD,

By
,

FRED ORME.
FO:jm

October 11, 1949.

Libby, McNeill and Libby,

P. O. Box 1902,

Seattle, Washington.

Gentlemen

:

This office has received notice of an accident

suffered by Linda Miriam Johnson while enroute

to Bristol Bay as an employee of your company.

Such accidents should be reported to this office

immediately but as yet we have received no such

report. Please rectify this situation immediately

by giving us the full report to date covering medi-

cal attention and compensation to the present time

(if such was necessary).

Thanking you for your cooperation, we are,

Sincerely yours,

ALASKA INDUSTRIAL
BOARD,

By
FRED ORME.

FOgrn
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Libby, McNeill & Libby

Food Products

P. O. Box 1902

Seattle 11, Wash.

October 24, 1949.

Alaska Industrial Board,

P. O. Box 2141,

Juneau, Alaska.

Gentlemen

:

We acknowledge your letter of October 11 ad-

vising that you had received notice of an accident

suffered by Linda Miriam Johnson while enroute

to Bristol Bay as an employee of this company.

Miss Johnson was not in our employ in 1949.

We find, however, that she was in our employ in

1948 and was aboard a plane which had an acci-

dent at the time of landing at our cannery. No
accident report was filed in this case as there was

no time lost. The accident occurred on June 2,

1948, and Miss Johnson, although sustaining bruises,

was able to go to work at her regular duties at our

Koggiung cannery on June 3, 1948.

Very truly yours,

LIBBY, McNEILL & LIBBY,

/s/ A. L. STIGEWALT.

Ofc.Mgr's.Dept.

ALS/jcs
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Cuddy & Kay
Law Offices

Anchorage, Alaska

August 9, 1950.

Alaska Industrial Board,

Territory of Alaska,

P. O. Box 2141,

Juneau, Alaska.

Gentlemen

:

Enclosed please find original and two copies of

Application for Adjustment of Claim for Linda

Meriam Johnson.

In this case, the injured party has been working

off and on but has suffered a partial permanent

disability. In this connection, I am submitting a

copy of the summary of her case signed by Ramond
B. Coffin, M.D. I feel that there should be a hear-

ing to determine the extent of her temporary and

partial permanent disability.

Very truly yours,

/s/ WENDELL P. KAY.
WPK :mh

Received August 14, 1950.
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August 15, 1950.

Wendell P. Kay,

Attorney at Law,

Anchorage, Alaska.

Dear Mr. Kay

:

Thank you for your letter of August 9, 1950,

which included the "Application for Adjustment

of Claims" for Linda Miriam Johnson and the

medical report of Raymond B. Coffin, M.D.

It is advisable that we get Dr. O. J. Fortun's

medical report before we set the case for hearing

and we will appreciate your efforts in securing that

report.

Sincerely yours,

ALASKA INDUSTRIAL
BOARD,

By
FRED ORME.

FO:jm

[In Margin]: 8-21-50. On docket no hearing

date assigned.
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Alaska Workmen's Compensation Act

Territory of Alaska

Alaska Industrial Board

APPLICATION FOR ADJUSTMENT
OF CLAIM

LINDA MERIAM JOHNSON,
Applicant

vs.

LIBBY, McNEIL & LIBBY,
Defendant.

Applicant's Address: Anchorage, Alaska.

Defendant's Address: Libbyville, Alaska.

1. Linda Meriam Johnson (Name of Employee),

(Age) , While employed as cannery worker

(Occupation), On June 2, 1948 (Date of injury)

At Libbyville, (Town or Place), Alaska, by Libby-

ville, (Name of employer), who is subject to the

Act, sustained injury arising out of and in the

course of said employment as follows: (Explain

how injury was received) Plane crash near Libby-

ville while en route to work at employer's expense,

resulting in (State what parts of body were injured

and subsequent results) Back injury.

2. Injured left work on June 2, 1948 and dis-

ability continued to present time.

3. Last payment of indemnity on (none) ; Last

medical furnished by employer on (none). Notice

of Injury given employer on June 5, 1948.
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4. Medical and surgical treatment has been

rendered by (Give name and address of all doctors

who treated or examined and state by whom fur-

nished) Raymond B. Coffin, M.D., Doctors' Clinic,

Anchorage, Alaska ; O. J. Fortun, M.D., 8509 Green-

wood Ave., Seattle, Wash.

5. Employee's wages were $500.00 per month,

working hours per day

days per week

(If board, lodging or advantages furnished,

state what and market value of each)

6. Total compensation paid to date $ none.

7. Injured was married, and had

dependents, as follows :

To Be Used In Death Cases Only

8. It is claimed that the deceased left the fol-

lowing named beneficiaries

:

Name Age

Relationship Address

9. A question has arisen with respect to the

liability of the employer or insurance carrier, or

the amount owed and the reason for filing this

claim is: No payments have been received from

employer.

Wherefore, it is requested that a time and place

be fixed for hearing and notice given, and that an
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order or award be made granting such relief as

the party or parties may be entitled to.

Dated at Anchorage, Alaska, August 4, 1950.

/s/ LINDA MIRIAM JOHNSON,
Signature of Applicant.

/s/ WENDELL P. KAY,
Agent or Attorney for Applicant if Applicant

Represented.

Note :—Either party to the dispute may apply to

the Board for adjustment of any matter in differ-

ence. The original application and two copies for

the defendant must be mailed to Board at Juneau,

Alaska. Due notice will thereafter be given of the

time and place of hearing. Either party may be

represented in person, by agent or by attorney.

Note:—Time and place of hearing endorsed on

back hereof.

Received August 14, 1950.

Cuddy & Kay
Law Offices

Anchorage, Alaska

December 21, 1950.

Alaska Industrial Board,

Box 2141,

Juneau, Alaska.

In re : Linda Miriam Johnson

Gentlemen

:

Enclosed is a physician's report of injury, made
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by Dr. O. J. Fortun on 6-5-48. I understood that

this report was already in your file.

I have written Dr. Fortun to see if he has any

later report to send you. An early setting on this

case will be appreciated.

Very truly yours,

/s/ WENDELL P. KAY.
WPK:mh
encl.

Received December 26, 1950.

[Copy]

PHYSICIAN'S REPORT OF INJURY

To the Territory of Alaska, Alaska Industrial

Board, Box 2141, Juneau.

The Patient

1. Name of injured person : Mrs. Marion Linda

Johnson.

la. Occupation when injured: Caretaker of

rooms. Age: 37. Married, Sex F.

2. Address.

3. Name of Employer : Libby, McNeill & Libby.

Business: Salmon Packers.

4. Address of Employer: 88 Hamlin St.,

Seattle, Wash.

5. Insured by: Name of Company.

The Accident

6. Date of accident: 6-2-48. Hour: 10:15 P.M.

Date disability began : 6-2-48.
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7. State in patient's own words where and how
accident occurred: Plane crashed in river.

The Injury

8. Give accurate description of nature and ex-

tent of injury and state your objective findings:

On back of report.

9. Will the injury result in (a) Permanent de-

fect? do not know. If so, what? (b) Facial or

head disfigurement? No.

10. Is accident above referred to the only cause

of patient's condition? Yes. If not, state con-

tributing causes

:

11. Is patient suffering from any disease of the

heart, lungs, brain, kidneys, blood, vascular system

or any other disabling condition not due to this

accident? No. Give particulars: Did accident

aggravate this condition?

12. Has patient any physical impairment due to

previous accident or disease ? No. Give particulars

:

13. Has normal recovery been delayed for any

reason? Give particulars.

Treatment

14. Date of your first treatment : 6-3-48. Who
engaged your services?

15. Describe treatment given by you : Sedatives,

rest.

16. Were X-Rays taken? No. By whom?

When?
17. X-Eay diagnosis.

18. Was patient treated by any one else? By
whom? When?
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19. Was patient hospitalized? Yes. Name &
address of hospital: Libby's Koggiung Cannery.

20. Date of admission to hospital? 6-3-48. Date

of discharge: 6-5-48.

21. Is further treatment needed? Yes. For

how long?

Disability

22. Patient was/will be able to resume regular

work on

:

23. Patient was/will be able to resume light

work on: 6-5-48.

24. If death ensued give date.

Give any information of value not included above

on back of this sheet. I am a duly licensed phy-

sician in the State of Washington.

Address: 8509 Greenwood Ave., Seattle, Wash.

DR. O. J. FORTITN, M.D.

Date of this report : 6-5-48.

Statement Made By Marion Linda Johnson

When plane turned over I struck forehead

against something and became unconscious and do

not remember how I got out.

Physical Reveals

Big bump over left forehead—black and blue

spots over right shoulder—and left forearm. Cut

over right knee. Black and blue over the whole

right leg, left knee black and also the left leg.

Has intense headache and started to menstruate

profusely the same night although it was not then

regular time.
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Has black and blue spots over lower back and

can hardly bend down. Unable to sleep sound.

And wakes up with terrible dreams and cannot

think clearly.

Received December 26, 1950.

Alaska Industrial Board

Docket No. 99

Case No. 9-10-121

LINDA MIEIEN JOHNSON,

vs.

LIBBY, McNEILL & LIBBY,

Applicant,

Defendant,

NOTICE OF HEARING OF APPLICATION
FOR ADJUSTMENT OF CLAIM

You are hereby notified that an application to

adjust a claim for compensation has been filed in

the office of the Alaska Industrial Board at Juneau,

Alaska.

You are further notified that said application

has been set for hearing at the offices of the Alaska

Industrial Board, Juneau, Alaska, on January 29,

1951, at 2:00 P.M. and that at said time and place

the Alaska Industrial Board will proceed to hear
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and dispose of the said application in the manner

prescribed by law.

Dated at Juneau, Alaska. 1-4-50.

Witness

:

ALASKA INDUSTRIAL
BOARD,

By /s/ THOMAS J. MOORE.

cc: Libby

Kaye

[In Margin] : Copy of transcript after Feb. 20.

[In Margin]: 1-29-51—8:30 A.M. Applicants

atty has referred this matter to Atty Boochever.

Alaska Workmen's Compensation Act

Territory of Alaska

Alaska Industrial Board

LINDA MIRIAN JOHNSON,
Applicant,

vs.

LIBBY, McNEILL & LIBBY,
Defendant.

ADMISSION OF SERVICE AND
ANSWER TO APPLICATION

The defendant. . . above named for answer to the

application herein respectfully shows

:

1. It is denied that applicant sustained an injury

on or about the date set forth in application.
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2. It is admitted that both the employer and em-

ployee were subject to the Alaska Workmen's

Compensation Act on June 4, 1948.

3. It is admitted that the relationship of employer

and employee existed, commencing June 4, 1948.

4. It is denied that at the time of the alleged in-

jury the employee was performing service aris-

ing out of and in the course of employment.

5. It is denied that Notice of Injury was given

employer as set forth in application.

6. It is denied that the applicant was temporarily

disabled for the period stated in the application

or at all.

7. It is denied that the applicant was permanently

disabled to the extent shown in application or

at all.

8. It is admitted that the rate of wages as set forth

in the application is correct, but they were sea-

sonal wages and she earned less throughout the

rest of the year.

9. It is alleged that applicant commenced work on

June 4, 1948, and worked for defendant con-

tinuously throughout the 1948 salmon canning

season and also throughout the salmon canning

season of 1950. It is also alleged that no claim

was filed within 2 years from the date of the

alleged injury on June 2, 1948. Defendant de-

mands that all evidence at any hearing on the

application be adduced in a legal, competent
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manner and that no ex parte, hearsay or incom-

petent evidence be admitted.

Dated at Juneau, Alaska, January 29, 1951.

LIBBY, McNEILL & LIBBY,
Defendants.

/s/ R. E. ROBERTSON,
Attorney for Defendant.

Note—State under item 9 any other material facts

which will clarify the position you take. If any

statements are later found to be incorrect you may
file an amended answer. Use other side if necessary.

(Copy)

Doctors' Clinic

Anchorage, Alaska

April 27, 1949.

SUMMARY OF THE CASE OF
MERIAM JOHNSON

Mrs. Meriam Johnson, age 37, was first seen on

8-5-48, at which time she gave a report of having

been in a plane crash in the early part of June,

1948. Patient stated she was in good health at the

time of the plane accident but subsequently had

been extremely nervous, suffered severe headaches,

low backache, pains in right shoulder and right

knee and had been unable to sleep nights, and on

falling asleep had nightmares and dreams of vio-

lence. Also stated she had had much menstrual

irregularity since the accident.



48 Libby, McNeill & Libby vs.

Between 8-6-48 and 9-28-48 there was moderate

improvement in most of her symptoms, although

her nervousness was still marked, sleep was poor,

dreams terrifying in nature, and backache and head-

ache persisted. Was next seen on 11-8-48 and re-

ported she had gone Outside three or four weeks

previously due to the death of a relative, and suf-

fered some type of nervous collapse when the plane

in which she was riding started to land at her

point of destination. She apparently had complete

amnesia for a period of two or three weeks, and at

the time she was seen here the patient developed

chronic uncontrollable contractions of head, ex-

tremities and entire trunk and apparently had

amnesia for a period of two or three hours with

weak soft pulse and evidence of severe nervous

shock.

The patient was treated frequently and by the

middle of January was feeling much improved

—

the only complaint being rather constant and severe

low bachache and a reduced number of terrifying

dreams at night and frequent sleep walking.

X-rays were sent to Virginia Mason Clinic and

at the suggestion of Dr. Edmunds a fitted corset

was ordered, which was first worn on 3-18-49. This

has produced considerable improvement in the back-

ache. X-rays show no evidence of any damage to

the skeletal structure of the back or pelvis, and

it is believed that complete relief from backache will

occur eventually.

At the present time nervousness has improved,

sleep is better and sleep walking much less frequent.
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It is impossible to state definitely how long the

symptoms may be expected to continue. It seems

probable, with improvement at the present rate, to

expect recovery within the next three months. This

has been a very involved case, and this is of course

a very brief summary of treatment and findings

from the time the patient was first seen until the

present.

/s/ RAYMOND B. COFFIN, M.D.

Received August 14, 1950.

Orthopaedic Surgery and Fractures

1305 Seneca Street Minor 4500

Seattle 1, Washington

September 29, 1950.

Report of Examination—Mrs. Eino (Linda M.)

Johnson. Female, white, married, age 38. 305 Belle-

vue North, Seattle, Washington.

Chief Complaint : Pain in the low back and pain

in the head.

History of Present Illness: The patient was in

an airplane accident in June, 1948, at 11:15 p.m.,

when she was riding in an airplane owned by Col-

lins Air Service Company, and on her way to a

Libby Cannery at the time of the accident, which

occurred near Naknuk, Alaska. The plane crashed

into the ocean and turned over. The patient re-

members regaining consciousness the next morning

about 8:00 a.m. She was struck on the head and
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back. She was hospitalized at the cannery, time

unknown, patient can't think, and later at Anchor-

age for spinal study. At the present time she can't

think or concentrate, and has moderate headache.

Pain in the back has been constant since the acci-

dent. Pain is in the low back area, in the midline

and radiating to both sides. There is no radiation

to the legs. Pain is constant, aching. A brace helps,

which she has worn for two years. Heat helps

temporarily. Stooping and bending make the pain

worse. Patient can't stand to sit for long periods

of time. She sleeps poorly ; has pain and dreams of

accidents.

Examination: The posture is slightly relaxed.

There is increased lordosis; the shoulders are level.

There is a slight list of the entire trunk to the

right. This occurs in the lower lumbar area. Mo-

tions of the spine: Forward flexion is markedly

limited. Lateral bending to 10° only, limited by

pain and spasm. Hyperextension is nil.

Motions of the hips: Right Left

Straight leg raising 40° 40°, painful

Flexion 110° 100°

External rotation 40° 45°

Internal rotation 20° 20°

Abduction 40° 40°

Adduction 20° 20°

Measurements

:

RA 33 4/8 RT 19 RK 13 5/8 RC 13 1/2

LA 34 1/4 LT 13 3/8 LK 13 3/8 LC 13 3/8
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There is diffuse generalized hypesthesia to sharp

over the right thigh and the right leg. There is

pain to palpation over the spurs from L-2 to L-5,

some pain over the sacrospinalis muscles; no pain

over the sciatic notches. The deep reflexes are

normal. There is increased sensitivity to sharp on

the left posterior aspect of the thigh also.

X-rays, AP, lateral and spot lateral of the lum-

bosacral spine reveal no definite evidence of bony

pathology.

Diagnosis: Chronic lumbosacral strain.

Treatment : Patient started on physio-therapy to

include deep heat and massage ; the exercises will be

postponed for a short time and then started up as

soon as the patient is more comfortable. She is to

continue with her brace and return for re-examina-

tion in one week.

/s/ PAUL E. RUUSKA, M.D.

Received February 1, 1951.

O. J. Fortun, M.D.

Physician and Surgeon

8509 Greenwood Avenue

Seattle 3, Washington

January 9th, 1951.

Attorney Wendell P. Kay,

Anchorage, Alaska.

Sir:

Marion Linda Johnson asked me to send you a

copy of the last report I sent to the Insurance
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Company about the airplane accident June 2nd,

1948. I am sorry that copy of the report I have

not got, because I expected the case to have been

settled before this time.

I remember Marion Linda Johnson very well,

and she was the most seriously injured person in

the accident, although it did not seem too serious

until a day or two after the accident. She was

under my care for two months, and when I left

Alaska I was convinced that she had a permanent

injury for life.

Respectfully yours,

/s/ O. J. FORTUN, M.D.

Received February 1, 1951.

DEPOSITION OF MRS. JOHNSON

Alaska Industrial Board

Juneau, Alaska

January 24, 1951, 2:00 P.M.

LINDA MIRIAN JOHNSON,

vs.

LIBBY, McNEILL and libby.

ROBERT BOOCHEVER,
Attorney for Applicant.

R. E. ROBERTSON,
Attorney for Defendant.
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(Deposition of Linda M. Johnson.)

Mrs. Linda Mirian Johnson sworn.

Mr. Boochever : What is your name ?

Mrs. Johnson: Linda Mirian Johnson.

Q. How old are you? A. 39.

Q. Mrs. Johnson, in 1948 were you employed by

Libby, McNeill and Libby? A. Yes.

Q. What happened, if anything, when you went

to work for them? A. An airplane accident.

Q. Were you hurt in that airplane accident?

A. Yes.

Q. What happened to you?

A. I don't remember.

Q. You don't remember what happened to you?

A. I don't remember.

Q. Did you work for them after the accident?

A. Yes, I tried to work.

Q. Were you able to work all right?

A. Not all right. I had trouble all that summer

there, my back and head.

Q. Since that time have you been under the

care of a doctor? A. Yes.

Q. For what reason?

A. Same reason. My back and head, I had head-

ache all the time. I can't remember hardly any-

thing.

Q. Do you have difficulty remembering things

from day to day? A. Yes, I sure have.

Q. Do you remember going to see Mr. Wendell

Kay on this case? A. I don't remember that.
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(Deposition of Linda M. Johnson.)

Q. Does your husband have to tell you what

happened?

A. I don't know, someone has to tell me all the

time about things.

Q. Where have you been just before you came

here?

A. I was taking doctor's care in Seattle.

Q. Who was the doctor? A. Dr. Ruuska.

Q. Do you know how you spell that 1

A. I have it here (searching in hand bag). I

don't seem to have it. I usually have everything.

Mr. Robertson: Would you have her pronounce

it, please?

A. Ruuska, yes.

Q. (By Mr. Boochever) : You thought you had

his name there, but it isn't there?

A. Yes. It isn't here.

Q. How long were you in Seattle?

A. I don't exactly remember.

Q. Where are you going now?

A. I'm going back to Seattle.

Q. Back to Seattle. In other words, you came

up just for this hearing? A. Yes.

Q. Are you going back under the doctor's care

again ? A. Yes.

Q. Are you able to do any kind of work?

A. No. I can do some things, but I'm wearing a

brace.

Q. Are you wearing a brace at this time?

A. Yes.

Q. What kind of a brace is it?
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(Deposition of Linda M. Johnson.)

A. A steel brace.

Q. Do you want to see the brace at all? (To

Board Chairman.)

(Chairman shakes head vigorously.)

Q. Does your back give you trouble now?

A. It always has been.

Q. Since the accident? A. Yes.

Q. Did it give you trouble before the accident?

A. I never have any trouble of any kind.

Q. Was your memory bad before the accident?

A. No.

Q. Are you married, Mrs. Johnson?

A. Yes.

Q. Where is your husband?

A. In Anchorage.

Q. Do you have any children ? A. No.

Q. Did you try to work again during the year

1949 or 1950?

A. Dr. doesn't let me work.

Q. Did you try to work after the accident?

A. I try but it seems that my work wasn't very

satisfactory.

Q. Did you get a letter from Libby, McNeill

and Libby saying that your work was not satisfac-

tory? A. Yes, I did.

Q. You gave that to me just a little while ago,

didn't you? A. Yes, I did.

Q. This is a certified copy that was sent to the

Union, too. She doesn't know where the original

is. I will introduce them in evidence.
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(Deposition of Linda M. Johnson.)

Chairman Benson: Hang onto them until the

hearing.

Q. (By Mr. Boochever) : Mrs. Johnson, this

thing about your memory. Has it gotten better or

worse? A. Worse all the time.

Q. Was it better after the accident?

A. It wasn't so bad after accident but seem like

little by little I have to have book with me all the

time, I got to.

Q. You mean you have to write everything down

in order to remember it? A. Yes.

Q. If you don't write it down you don't remem-

ber it?

A. If I leave something here (pointing to table)

I can't remember when I turn my back.

Q. In order to get here to this hearing did you

have to have a note telling you where to go?

A. Yes.

Q. And you never had any of the difficulties be-

fore the accident? A. I never had.

Q. Were you told by Libby, McNeill and Libby

that you could put in a claim for compensation for

this? A. They haven't told me anything.

Q. Have they paid you any compensation?

A. No.

Q. Who has paid the doctor bills, if anyone?

A. I paid my doctor bills in Seattle because they

told me they just go one month at a time. I don't

know nothing about the Anchorage doctors.

Q. Has Libby, McNeill and Libby ever paid

your doctor bills for you?
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A. I don't think so, I don't know.

Q. Did you work the whole summer right after

your injury, Mrs. Johnson?

A. I think I did, I don't remember quite sure.

Q. Do you know what happened to the airplane

that you were in, other than that it crashed ?

A. I don't remember anything.

Q. That was in June, 1948. In 1949 did you go

to work for Libby, McNeill and Libby?

A. I know I get some notice from company that

they offer me job, but Doctor Coffin doesn't let me
work.

Q. Have you worked any in Anchorage since

then?

A. I try to but I just can't do it because I just

can't do it, my back hurts too much and I am too

nervous and I couldn't do much about it.

Q. Do you know treatment that you were given

right after the accident at the cannery ?

A. I don't know.

Q. Did they take X-rays?

A. I been thinking they take X-rays in Anchor-

age and Seattle. At cannery they give me readments

every day.

Q. What was that last?

A. The cannery they give me reatments, every

day.

Q. Reatments? A. Yes.

Chairman Benson: Treatments.

A. Yes.
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Q. (By Mr. Boochever) : That's all. Would
anyone hire you now?

A. Not full time anyhow. I can't stand up more

than four hours a day.

Q. Does it hurt you to sit up for any length of

time ? A. Yes.

Q. In fact when you were waiting out here you

stood up rather than sit down because your back

hurt so much % A. Yes.

Mr. Boochever: That's all.

Q. (By Mr. Robertson) : How long have you

lived in this country, Mrs. Johnson?

A. Since 1930.

Q. Where were you born % A. In Finland.

Q. What does your husband do?

A. Some kind of a constructor.

Q. Weren't you a waitress over in Anchorage?

You know, wait on tables. You know what that

means, don't you? A. Yes, I know.

Q. Wasn't that the kind of work you did?

A. I don't really remember what kind of work

I do.

Q. You didn't do anything except what you did

for Libby in the summer time, did you ?

A. I can't remember.

Q. Can't you remember working for Libby dur-

ing 1949 down at Libbyville, I mean 1948.

A. I don't remember the year.

Q. Well, you remembered when you made out

this statement before Mr. Kay last summer, didn't
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you? Who gave this information to Mr. Kay?
Isn't that your name signed on there?

A. That's my name.

Q. Didn't you give that information to Mr.

Kay ? A.I might.

Q. You don't know whether that is true or

false, is that it? A. Pardon?

Q. You don't know whether that is true or

false?

A. Sounds like I can't remember anything.

Q. Don't you remember working through the

1948 season for Libby at Libbyville? You were a

bedmaker, weren't you?

A. Yes, I know I did work.

Q. Didn't you work for them all last season, all

1950 season at Libbyville as a bedmaker?

A. No.

Q. You didn't work in 1950, at Libbyville or one

of their canneries.

A. No, not as a bedmaker. No.

Q. What were you doing, a waitress?

A. I tried to do it.

Q. You worked throughout the season?

A. It wasn't satisfactory, my work.

Q. As a waitress, the 1950 season, this past sum-

mer? Didn't you? They didn't fire you, did they?

A. No, but I hear so many times a day I too

nervous to work.

Q. You didn't get along with your fellow em-

ployees did you?
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A. That the trouble, I didn't do my work right,

I was too nervous.

Q. Did they fire you?

A. No, they didn't.

Q. They paid you in full for your wages, didn't

they? A. They did.

Q. And they paid you in full for your 1948

wages didn't they? Is that right?

A. Yes, they did.

Q. When you came back from Libbyville in

August, 1948, after August 4, 1948, where did you

go—back to Anchorage? A. Yes.

Q. What did you do in Anchorage during the

fall and winter? What work did you do?

A. I didn't do anything. I went to see doctor

every day.

Q. Were you a waitress during that winter in

Anchorage ? A. No.

Q. Had you been a waitress the previous winter ?

A. No.

Q. You had never been a waitress?

A. No.

Q. You never worked waiting table—a waitress ?

A. I have worked that kind of job but not at

that time. That time when I came back I couldn't

do anything because the doctor doesn't let me do it.

Q. Then you went back to work June, 1950, to

work for the rest of the summer? Didn't you?

A. They offer me job and I need the money. I

don't get money anywhere.

Q. You did go to work for them ?
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A. Yes, I went there. As soon as I get there

it is the hardest time I ever put in my life. When
I was through working I was all shot to pieces.

I don't remember how I get back to the cannery.

I mean back to Anchorage.

Q. From the cannery? A. Yes.

Q. You got your pay in full. You know that

don't you? A. I know that, yes.

Q. How much did you earn the summer of 1950?

A. I don't remember.

Q. Don't you say in here (in application) that

you were making $500.00 in 1948 ?

A. I had in paper. I had it marked down on

paper, I can't remember if I don't have paper.

Q. Didn't you get the same money in 1948 as

in 1950?

A. I don't remember. If I had that paper with

me I could tell you that but now I can't.

Q. What paper do you mean? What paper?

A. My statement.

Q. After you quit at Libbyville in 1948, what

work did you do before you went back to work in

1950? A. I don't remember.

Q. Did you work as a waitress? A. No.

Q. Did you work as a housekeeper?

A. I wasn't able to do any kind of a job like

that. I was in bad shape.

Q. You were what?

A. I can't even work at waiting the table any-

more because I can't remember anything.
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Q. You remember last week you were starting

for Mexico, the 26th, last Thursday or Friday.

A. No.

Q. You sure of that?

A. Yes, I don't even plan to go. I don't have

money to go. How could I go Mexico then.

Q. I didn't ask you that. All I asked was if you

planned to go.

A. I didn't even have money to go.

Q. Where is your husband now?

A. He is in Anchorage.

Q. How long have you been in Seattle ?

A. Since I began to take treatments on my
back.

Q. How long?

A. I can't remember. I don't have that marked

down. I can't remember that. You can ask Mr.

Kay because he knows that.

Q. Where have you been living down in Seattle %

A. I have been living in an apartment.

Q. Who have you been living with, your sister 1

A. No.

Q. Who have you been living with?

A. Alone.

Q. Alone? A. Yes.

Q. Prior to the time you went to work for

Libby on June 4, 1948, where had you been work-

ing ? What had you been doing in Anchorage ?

A. I had been working but I can't remember

where.

Q. What kind of work were you doing?
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A. I must have worked at waitress job.

Q. What?
A. I want to tell you that but I can't remember.

I know I've been working but I don't know what

kind.

Q. Have you ever done work as a domestic

around a person's home? What other kind of work
have you ever done? Were you keeping house for

your husband?

A. Yes. But most of the time he was out of

town at constructor's camp.

Q. What were you, a barmaid at some liquor

store ? A. No.

Q. Were you a waitress? A. Yes.

Q. Whereabouts did you work as a waitress?

A. I can't remember that. I want to tell you but

I can't remember, I really can't.

Q. You worked part time?

A. No, not part time. I worked before I started

to work for Libby's. I work Bering Sea some-

where before.

Q. Who?
A. Some other company up there.

Q. Some other canning company ? A. Yes.

Q. I'm talking about in the winter time, what
you did?

A. I was waiting table in Seattle.

Q. When was the last time you waited on table

in Seattle?

A. I can't tell you that. I can't remember.
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Q. How much pay did you get when you were

waiting table in Seattle?

A. I can't remember anything.

Mr. Robertson: That's all.

Mr. Boochever : No more questions.

I hereby certify the above is a true and correct

transcript of testimony given in the case of Linda

Mirian Johnson vs. Libby, McNeill and Libby.

/s/ HENRY A. BENSON,
Chairman.

Raymond B. Coffin, M.D.

Lathrop Building

Cordova, Alaska

March 26, 1951.

Faulkner, Banfield & Boochever,

Box 1121,

Juneau, Alaska.

Dear Sirs:

It is with real regret that I learned of the present

condition of Mrs. Miriam Johnson. As nearly as I

can tell she is feeling about the same now as when

I first began treating her in the fall of 1948. I have

rarely seen anyone in much worse condition except

badly shell-shocked troops just evacuated from the

lines with the diagnosis of combat-fatigue. Inci-

dentally this is the condition or diagnosis causing

her symptoms.

I am particularly unhappy to hear that she is
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completely incapacitated because of the remarkable

improvement that had. taken place when I last saw

her. At that time she was essentially normal

—

cheerful, humorous, and well. I am forced to con-

clude that the improvement was not permanent.

Her condition when treatment began was one with

a very gloomy prognosis as our many well-filled

Veterans Hospitals can testify. No treatment has

been developed which greatly affects progress

though the doctors engaged in treating these cases

might give a loud howl of indignation at such a

statement. Knowing that her case was hopeless un-

less a better means could be found, I tried an en-

tirely different approach which certainly produced

amazing results. I had hoped that once on her feet

she would remain so although I had no previous

experience, or cases to base my opinion upon with

this particular treatment.

It is very evident that she is just about where

she started and that is just about as bad as these

cases can become.

I do not have any records on her case, of course,

since these are filed at the Doctors' Clinic in Anchor-

age. I believe that she was under my care for ap-

proximately fifteen months or, until I left Anchor-

age in April of 1950, which would be eighteen to

twenty months. I have no idea of the medical ex-

pense involved. All of this information can be ob-

tained from the Doctors' Clinic.

If you wish for detailed and specific information

it will be necessary for me to obtain the records

which I kept while she was under my care. I do
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remember her case very well since it was one of the

most interesting and dramatic that I have ever

treated. Details of her present condition would be

very interesting to me from a purely medical point

of view as well as my interest in her personally.

As concerns her future prognosis under standard

methods of treatment I can hardly say. It is entirely

possible that deterioration may continue and reach

a point requiring temporary or permanent con-

finement in a mental institution. At the best, total

disability would be expected for a considerable

period with permanent partial disability. With the

type of treatment I was using she would probably

recover fully though this is only a guess since I have

no other cases upon which to base my opinion. It is

apparent that she would need intermittent care and

observation over a number of years even if this

proved as successful as I anticipate.

Very truly yours,

/s/ RAYMOND B. COFFIN, M.D.

Received March 20, 1952.
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Orthopaedic Surgery and Fractures

1305 Seneca Street Minor 4500

Seattle 1, Washington

April 12, 1951.

Mr. R. Boochever,

Faulkner, Banfield & Boochever,

Box 1121,

Juneau, Alaska.

Re: Linda M. Johnson.

Dear Mr. Boochever

:

I obtained a release from Mrs. Johnson on 4-12-51

to give you the information which you requested

on March 6, 1951.

I first saw Mrs. Johnson on September 29, 1950,

for the chief complaint of pain in the low back and

pain in the head. The patient states she was in-

jured in an airplane accident on June 2, 1948, at

11 :15 p.m., when she was riding in an airplane

owned by the Collins Air Service Company. The

patient had the immediate treatment instituted in

Alaska and when I first saw her her main complaint

was pain in the back which was confined to the low

back area, situated in the midline and radiating

slightly to both sides. The pain in the low back

had been constant since the accident and was de-

scribed as an aching pain. There was no radiation

into the legs or into the upper portion of the back.

At the time of the examination the patient had a

brace, which she states she has worn constantly for

the past two years and this helps her considerably.

The patient has had numerous heat treatments
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which has also helped. Stooping and bending make
the pain worse. The patient then related that she

had considerable difficulty in thinking, had poor

power of concentration, had numerous startling

dreams of the accident which occurred almost

nightly.

On examination it was first noted that she had

a list of the entire trunk to the right side and that

forward flextion was markedly limited. She had

marked limitation of straight leg raising, being on

40° on both sides, and this was accompanied by pain

in the low back. There was generalized hyper-

thesia to sharp sensation over the right thigh and

the right leg and there was considerable pain to

palpation over the spinous processes of L-2 to L-5.

X-rays were obtained in our office, which revealed

no definite evidence of bony pathology.

Diagnosis at that time was chronic lumbosacral

strain, secondary to the accident. The patient was

started on physical therapy treatments and she was

requested to wear her brace. Since the initial ex-

amination Mrs. Johnson has had physical therapy

treatments at infrequent intervals. When she was

seen on February 1, 1951, the patient was emo-

tionally disturbed, was very forgetful and was very

apprehensive about her condition. She was then

seen on February 7, 1951, and I felt that she was

on the verge of a nervous breakdown and she was

referred to Dr. Lester Henderson for psychiatric

evaluation and care. The patient did not follow

through with this particular type of care, however,

and when she was seen on April 12, 1951, she was
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considerably improved as far as the emotional upset

was concerned.

I believe this patient has a permanent partial dis-

ability relative to the injury to the low back, which

would amount to thirty per cent of the maximum
allowable for unspecified disabilities.

I hope this is the information which you re-

quested.

Sincerely yours,

/s/ P. E. RUUSKA, M.D.

PERichh

Received March 20, 1952.

DOCTORS' CLINIC MEDICAL RECORDS

(Copy)

Miriam Johnson Box 603

Coffin Unemployed

8-6-48—O.C.C.

Age 37. Complains of pain in left temple area,

lumbo-sacral backache. Pain in right shoulder and

right knee. Reports she has been treated at the Dis-

pensary at Libby, McNeill and Libby Canning Com-

pany for an airplane accident which she was in early

in June. However, has had no X-ray diagnosis. Has
become very nervous, is unable to sleep nights, and

has horrible dreams in which she is usually con-

fronted with some situation such as an airplane ac-

cident, or somebody attempting to kill her. Has had
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no memory of the plane accident and was uncon-

scious afterwards. Menstrual periods have been ir-

regular since the plane accident which occured on

June 2nd and has flowed four times in this two-

month period. Periods usually last about one week

and are accompanied with considerable clot.

Exam. Well-developed, and well nourished white

adult female, who appears quite nervous and de-

pressed. B.P. 150/90. Pulse 64 and regular. Right

lobe of the thyroid is firm, enlarged, and tender.

Spine shows slight scoliosis in the thoracic area;

tenderness and spasm thruout neck and spine and

tenderness over the internal aspect of the right knee

joint. Right shoulder shows no swelling or tender-

ness. However, there is pain on extreme abduction.

Heart and lungs neg.

Treat: Phenobarbital % gr. 4 times a day. Es-

trogen 15,000 U every four days. Should have Basal

metabolism in about one week.

8-10-48—C.L. 5 Est 10,000.

8-14-48—O.C.C.

Reports she is not as nervous. However, still has

nightmares. Headache has not improved. Extended

hands show marked tremor.

Treat: To continue Corpus Luteum, estrogen,

and phenobarbital. Have BMR Tabs AP.C.

Exam: B.P. 146/84 Pulse 66.

8-17-48—Estrogen.

8-23-48—O.C.C.

Appears to be improving slowly. Reports dreams

not quite so frequent. Backache about same. Is
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sleeping a little better. LMP began 8 days ago and

still continues.

Treat : Estrogen 10,000 Progesterone 5 mgs. Con-

tinue APC and pheno barb.

8-7-48

AP and lateral views of thoracic spine show no

evidence of recent injury. There are pronounced

arthritic changes with lipping of the anterior bodies

of the thoracic vertebra.

AP and lateral views of lumbar spine show nar-

rowing of left aspect of the body of the 2nd lumbar

vertebra—however there is no evidence that this

represents a recent injury. The 5th lumbar verte-

bra is completely sacrilized. The sacro canal is un-

fused thruout the distal 2/3 portion. This appears

to be a recent fracture without displacement of the

left wing of the sacrum at its attachment to the

ilium. There is evidence of arthritic changes about

the margin of the acetabulum, particularly on the

left. Views of the cervical spine, AP and lateral,

are negative. X-ray of right shoulder and upper

end of right humerus, negative. AP and lateral

views of right knee negative.

8-27-48—Progesteron 5 mg. Est. 10,000 U.

8-30-48—Progesteron 5 mg. Est. 10,000 U.

9- 3-48—Progesteron 5 mg. Est. 10,000 U.

9- 7-47—Progesteron 5 mg. Est. 10,000 U.

9-21-48—Progesteron 5 mg. Est. 10,000 U.

9-22-48—O.C.C.

Has been receiving diathermy to back past 2 days.

Notices some improvement in all respects, however

this consists entirely of some diminution of all of
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her previous symptoms. Has been having irregular

vaginal bleeding. Right knee is improving but still

is tender and painful on some days. Right shoulder

pains only if lifting or doing such types of work.

Continues to have headaches which are temporal

and occiputal in location. Sleeps well on some nights

—on other nights is very restless and still has night-

mares.

Exam: Marked tremor of hands, particularly

pronounced in right. There is stiffness and spasm

of cervical, thoracic and lumbar spine. Right knee

and shoulder show no swelling but are tender on

deep pressure.

Treat: Continue diathermy for next few days.

9-24-48—O.C.C.

Complains of pain which began in the left leg

last nite, radiated from the calf to the left hip, up

left side of back into left shoulder and left side of

neck.

Exam: Shows tenderness in the left side of the

head. Left ear drum is glistening, but no discreet

light reflex can be seen. Right ear is obstructed

by wax, which on being removed shows a macerated

ear canal.

X-ray is diagnostic of past mastoid disease in the

right. However, patient has never had any dis-

charge from the right ear. It is possible that much

of her arthritis is coming from this old focus of

infection and she is to have penicillin daily for

about one week.

9-24-48—Lab

:
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Hemo 75%; WBC 6,200, RBC 4,000,000 Polys

53%, Lymphs 43%), Mono 2%, Eos. 2%.
U/a—clear yellow; alk; 1.109, alb neg. glue, neg.,

pus 1 plus, Epith, 1 plus, Bact. one motile trich

found.

Sed rate: 15 min. 1 mm, 30 min. 4 mm, 45 min.

9 mm, 60 min. 14 mm.
9-25-48—Pen. 300,000 U.

9-27-48—Pen. 300,000 II., Oreton 10 mg.

9-28-48—Pen.

11-8-48—O.C.C.

Apparently about 3-4 weeks ago due to sudden

death of relative went Outside by air. Felt well

until plane was about to land at which time was

overcome by some disturbance and remembers noth-

ing more. However, states she was in hospital for

about 3 weeks and has just returned by air within

past couple of days and at present hands and head

have constant tremor; also present in legs. On be-

ing left alone for few minutes patient was found to

be crying.

Treat: IV2 gr - Seconal. Bed rest in physio-

therapy. Seen in an hour at which time there was

constant tremor of all of the extremities and the

chin. Patient did not respond.

Given 2 cc etamon. After about 2 hours, tremor

stopped, and patient complained of severe head-

ache. However, had no memory of events after

lying down. This appears to be nervous shock, which

is tied up closely with previous airplane accident

and was reactivated by the act of landing in the air-

craft. Is to have etamon again tomorrow.
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11- 9-48—Etamon—2 cc.

11-10-48—Etamon—3 cc.

11-12-48—Etamon—4 cc.

11-13-48—Etamon—4 cc.

11-15-48—Etamon—4 cc.

11-17-48— (see letter to Davis & Renfrew 11-17-48,

reverse side.)

November 18, 1948.

Davis and Renfrew,

Attorneys,

Anchorage, Alaska.

Re: Miriam Johnson.

Gentlemen

:

Mrs. Miriam Johnson was last seen in the office

on September 28, prior to going Outside. At that

time she had shown slow tho steady improvement

and progress seemed fairly satisfactory. However,

she was next seen on November 8th and it has been

impossible up to the present time to get a completely

clear and concise report of exactly what happened

in the interval.

Report obtained at that time was to the effect

that the death of a near relative had made it neces-

sary for her to go to Port Arthur, Ontario, some-

time about the end of September or the beginning

of October. She apparently felt well until the plane

upon which she was travelling began to land and

she was overcome by some sort of shock and has

complete amnesia as to subsequent events until

awaking in the home of her friend, Mrs. Enid

Jacobson in Port Arthur.
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She remained with these friends for the next

three weeks, confined to bed nearly all of the time

and returned to Anchorage by plane, reaching home

on November 6th or 7th. When seen on November

8th, she had marked tremor of head, hands, arms,

feet and legs, was rather incoherent and began cry-

ing on being questioned, and had a semi-comatose

state lasting two or three hours, at which time she was

kept in bed here in the clinic. She was again ques-

tioned on November 17 for further information and

symptoms of exaggerated tremor and extreme ner-

vousness began developing. No further attempt was

made to obtain additional information.

Mrs. Johnson has been seen in the clinic on No-

vember 8, 9, 10, 12, 13, 15 and 17. At present her

condition has improved considerably and she reports

symptoms are largely absent for the first 6-8 hours

following the treatments she receives here. It ap-

pears that this last episode was precipitated by the

act of the plane landing, which is connected with

her previous airplane accident, and that future re-

covery is likely to be extremely slow, requiring a

period of months at least.

Sincerely,

RAYMOND B. COFFIN, M.D.

11-19-48—Etamon—4 cc.

11-20-48—Etamon—4 cc.

11-22-48—Etamon—4 cc.

11-24-48—Etamon—4 cc. 11-27 Etamon 4 cc.
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11-29-48—O.C.C.

Reports steady improvement particularly in the

nervousness and seldom has any attacks of tremors

of head and extremities. These are sometimes pre-

cipitated at present by a plane flying low overhead

and she finds it necessary to block her ears to ob-

struct the hearing. Sleeping still rather poor, altho

she usually sleeps well one night and has about two

nights when she sleeps very little. Headache still

present but not continuous. Bachache has cleared

except for low bachache which she reports is in the

area discovered to be black and blue at the time of

the original injury.

Treat: Continue Etamon.

12- 1-48—Etamon—4 cc.

12- 3-48—Etamon—4 cc.

12- 6-48—Etamon—4 cc.

12-13-48—Etamon—4 cc.

12-13-48—Etamon—4 cc.

12-15-48—Etamon—4 cc.

12-18-48—Etamon-^ cc.

12-21-48—Etamon—4 cc.

12-27-48—Etamon—4 cc.

12-30-48—Etamon—4 cc.

1- 3-49—Etamon—4 cc.

1- 7-49—Etamon—4 cc.

1-11-49—Etamon—4 cc.

1-15-49—O.C.C.

Feels well except for constant low bachache. Re-

peat X-ray view of lumbo-sacral spine shows segre-

gation of the 5th lumbar to the sacrum with trans-
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verse fracture of the sacrum extending thru the mid-

portion of its articulation with the ilium. Back
strapping applied and patient is to report results

in 3-4 days.

Etamon—4 cc.

1-19-49—O.C.C.

Reports she has had no benefit from back

strapping. Is also walking in her sleep. Will wait

report of X-rays sent to Virginia Mason. In mean-

time is to take phenobarb gr. 1% at bedtime.

Transcript from Dr. Edmunds letter of 1-28-49:

"The X-rays show a bilateral sacrolization of the

5th lumbar vertebra, with a false joint formed with

the sacrum on each side, and narrowing of the in-

tervertebral space between the 5th lumbar and the

sacrum. I feel that this congenital anomaly is prob-

ably responsible for the persistence of her low back

pain. I would suggest for her first that she sleep on

a hard bed and secondly that she have a good low

back support, the type I use is called a Knight

Brace made my Chas. C. Cullen Co., 1634-8th Ave.,

Seattle. Send height, circumference at lower margin

of ribs and across buttocks. If symptoms persist

after adequate period of conservative treatment, she

may have to have a spinal fusion, fusing from the

5th lumbar to sacrum."

2-18-49—O.C.C.

Has considerable backache in lumbrosacro area

which she believes is worse now than a week or two

ago. Also complains of some stabbing occiputal

pain. Reports menstrual irregularity is improving.

Periods last a week and are 3-4 days early.
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Treat: Estrogen 10,000 and to be fitted for a

corset.

Ht. 61%", Girth about chest tip of sternum 31",

tip of 12th rib 29", about buttocks 381,4". (Corset

ordered from Chas. C. Cullen Co.)

2-24-49—Estrogen 10,000 q 4 days for awhile.

2-28-49—Est. 10,000.

3_4_49_O.C.C.

Reports she has pain in her heart and feels weak
and tired. Apparently has the flu.

Treat : Sulfatriplex.

3- 7-49—Est. 10,000.

3-11-48—Est. 10,000.

3-14-49—Est. 10,000.

3-18-49—Est. 10,000—Corset applied.

3-22-49—Est. 10,000.

3-25-49—Est. 10,000.

3-28-49—Est. 10,000.

4- 1-49—Est. 10,000.

4- 4-49—Est. 10,000.

4- 8-49—O.C.C.

Reports her backache improved about a week

after beginning to wear the brace. Now has constant

discomfort but no severe attacks and the pain is

rather mild. Was sleep walking last night and

found by neighbors in the snow outside. This ap-

parently was a result of a dream. Reports her ner-

vousness is greatly improved and she feels quite

normal except for backache. She thinks nervousness

and headache has been much better since beginning

Estrogen. However, periods are still every two

weeks, lasting 7 days or more.
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Treat: Etamon for a short course—today and

tomorrow, skip a day and repeat for 2 days.

4- 9-49—Etamon.

4-11-49—Etamon.

4-12-49—Etamon.

4-15-49—Est. 10,000.

4-20-49—O.C.C.

Reports she has noticed a distinct improvement

since beginning etamon. Her head feels better and

her husband reports she has not been restless or at-

tempted to walk in her sleep since beginning etamon.

Backache is not much affected.

4-22-49—Etamon.

4-23-49—Etamon.

4-26-49—Etamon.

4-27-49—Etamon.

4-29-49—O.C.C.

For past 4 days has been having pain in right side

of face, occasional twinges of pain in right arm and

also in right leg.

Exam. Turbinates are swollen and sinuses ap-

pear to be infected.

Treat: Nose packs. DC etamon until present

sinusitis has subsided.

4-30-49—Nose packs.

5- 1-49—Nose packs. Est. 10,000.

5- 2-49—O.C.C.

On 25 and 26 while walking along street suddenly

fainted, recovered consciousness without treatment

other than lying down. On 29th was walking along

4th Avenue after leaving clinic, fainted very sud-

denly. Was seen in Anchorage Liquor Store when
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she was lying down. Patient appeared quite normal

except for being rather nervous and shaky.

Was driven home and this morning reports she

again fainted suddenly today. These come on with-

out warning. Husband reports that last period about

two weeks ago was very heavy—two periods pre-

ceeding that had been quite normal.

It is possible this may be result of menstrual ir-

regularity again becoming apparent or may repre-

sent some brain lesion, such as subdural hematoma.

To be admitted to hospital for lumbar puncture.

5- 4-49—Est. 10,000.

5_ 6-49—Est. 10,000.

5- 9-49—Est. 10,000.

5-12-49—Est. 10,000.

5-16-49—Est. 10,000. Reduce shots to q 5-6 days.

Temporal headaches have stopped. Head feels

clear and does not have sensation that she is going

crazy. Still has some occiputal headaches. Has not

fainted since taking Estrogen. The transitory shift-

ing pains are still present to some extent.

Treat: Continue estrogen every 5-6 days.

Est, 10,000.

5-21-49—Est. 10,000.

7-25-49—Est. 10,000.

9-14-49—O.C.H.

Pt. is referred by Dr. Coffin for evaluation. His-

tory reviewed. Reports that her pain is in the re-

gion of the lumbosacral junction. There is tender-

ness in this region on examination. There is

limitation and flexion of the back, however, exten-

sion and deviation is not limited. X-rays reviewed.

Impress : This probably must be classified as ag-
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gravation of a pre-existing congenital deformity in

that the 5th lumbar vertebra transverse processes

are sacralized. Arthritis is also present as pre-

viously noted. Since patient is apparently improv-

ing progressively with conservative treatment I

think that a continuation of the same is indicated.

9_14_49_0.CC.

Reports she has been improving steadily and has

had no episodes of fainting since seen in late May or

early June. Headaches, are nearly gone. Has slight

backache but this is only present when back brace

is not worn and in general has improved a great

deal. Still walks in her sleep about twice a week

but this is not as pronounced since taking estrogen

regularly. Is taking phenobarbital 1 tablet, tid, and

if this is discontinued, sleep is very poor.

Exam: Patient is very alert, talks freely and

appears emotionally and mentally much better than

at any time in the past. Is to continue taking pheno-

barbital i/4 gr., three times a day. Premarin; 1.25

daily.

10-19-49—O.C.C.

Has no backache while wearing brace although

has to wear this to bed for relief. On removing

brace, back begins to ache. Has had almost no sleep-

walking, no headaches, period are normal with 28

day interval, lasting 5. Still taking phenobarb ^4

gr. tid and notices she becomes nervous and has

difficulty sleeping if this is DC. Generally feeling

fine and is very happy.

Treat: Continue premarin and phenobarb and

back brace.
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United States of America,

Territory of Alaska—ss.

Bessie Dewell being first duly sworn on oath,

deposes and says:

I am the custodian of the medical records of the

Doctors' Clinic in Anchorage, Alaska. The fore-

going are true and correct copies of all reports per-

taining to Linda Miriam Johnson in the files of the

Doctors' Clinic, of Anchorage, Alaska.

/&/ BESSIE DEWELL.

Subscribed and sworn to before me this 9th day

of April, 1952.

[Seal] /s/ MILDRED MORIARITY,
Notary Public for Alaska.

My commission expires 12-20-54.

Received April 14, 1952.

DEPOSITION OF L. E. A. HOOEY

Direct Interrogatories

Q.-l. State your full name.

A. Leslie E. A. Hooey, Jr.

Q.-2. By whom are you employed, in what ca-

pacity and for what period of time have you been

so employed?

A. I am employed by Libby, McNeill & Libby, in

the salmon division. At the present time I am super-
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intendent of the Moser Bay Cannery. Previously I

was assistant superintendent at Libby 's Koggiung
Cannery, since 1946.

Q.-3. State your present residence.

A. 3716-41st Avenue Northeast, Seattle.

Q.-4. State at which cannery you worked for

Libby during the 1948 season. A. Koggiung.

Q.-5. State what your position was at the said

cannery during the 1948 season.

A. Assistant superintendent.

Q.-6. State whether or not Mrs. Linda M. John-

son was employed by Libby at the Koggiung Can-

nery during the 1948 season. A. Yes.

Q.-7. State whether or not you had knowledge

in 1948 of the plane crash involving Mrs. Linda M.

Johnson as a passenger. A. Yes.

Q.-8. If your answer to the above is in the af-

firmative, state what date said plane crash occurred.

A. June 2, 1948.

Q.-9. State on what date Mrs. Johnson reported

to the cannery. A. June 3, 1948.

Q.-10. State on what date Mrs. Johnson com-

menced work at the cannery.

A. June 4, 1948.

Q.-ll. State what job was held by Mrs. John-

son at the cannery.

A. She was a bed maker.

Q.-12. State the period of time Mrs. Johnson

worked for Libby, McNeill & Libby during 1948.

A. She worked from June 4, 1948, through

August 5, 1948, which was the end of the season.
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Q.-13. State what duties you had, if any, con-

cerning injuries or complaints made by employees.

A. We provide a doctor and a nurse and hospital

facilities at this cannery, and it is part of my duties

to see that people receive necessary medical at-

tention.

Q.-14. State whether or not Mrs. Johnson made
any complaint to you during the 1948 season.

A. She made no complaint to me at any time.

Q.-15. State whether or not you have any knowl-

edge as to the manner in which she performed her

work. A. Yes.

Q.-16. If your answer to Interrogatory No. 15

is in the affirmative, state in what manner she per-

formed her work.

A. In a very superior and competent manner.

Q.-17. State whether or not you had opportunity

to observe Mrs. Johnson daily during the 1948 sea-

son.

A. Yes, except for the period from June 20th to

July 6th, when I was absent from the cannery.

Q.-18. If your answer to Interrogatory No. 17

is in the affirmative, state in what apparent physical

condition you found her.

A. She was in apparent good health at all times.

Q.-19. State what contact you first had with Mrs.

Johnson concerning work by her for the 1949 season.

A. She wrote a letter, dated February 3, 1949,

applying for a waitress job.

Q.-20. State what job offer, if any, was made to
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Mrs. Johnson for the 1949 season by Libby, McNeill

& Libby.

A. On February 14, 1949, Libby, McNeill &
Libby wrote and offered her the bed maker's posi-

tion since all waitress' vacancies were filled.

Q.-21. State what further attempts, if any, were

made to have Mrs. Johnson report for transporta-

tion and physical examination.

A. On May 5, 1949, Libby wrote her to contact

Gren Collins' office in Anchorage regarding a physi-

cal examination and air transportation before go-

ing to the Koggiung cannery.

Q.-22. State whether or not Mrs. Johnson worked

for Libby, McNeill & Libby during the 1949 season.

A. She did not.

Q.-23. If your answer to Interrogatory No. 22 is

in the negative, state in what manner you first knew

that Mrs. Johnson would not work for the 1949

season.

A. I received a letter from Collins dated May 7,

1949, which stated that Mrs. Johnson had called at

the office and would not be returning to the cannery.

Q.-24. State whether or not Mrs. Johnson

worked for Libby, McNeill & Libby during the 1950

season. A. Yes.

Q.-25. If your answer to No. 24 above is in the

affirmative, state the period of time and in what

capacity she worked and at what cannery.

A. She worked at Koggiung Cannery from June

2 to August 4, 1950, as a waitress.

Q.-26. State whether or not your duties in regard
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to the receipt of complaints for disability or injury

were the same during 1950 as in 1948 1

A. Yes.

Q.-27. If your answer to No. 26 above is in the

affirmative, state whether or not Mrs. Johnson made
any complaints to you.

A. She made no complaints to me.

Q.-28. State whether or not you had opportunity

to observe Mrs. Johnson perform her duties during

the 1950 season. A. Yes.

Q.-29. If your answer to No. 28 above is in the

affirmative, state in what manner she performed her

duties.

A. She appeared as physically able and compe-

tent to do her work as she had in 1948.

Q.-30. State whether or not you had opportunity

to observe Mrs. Johnson daily during the 1950 sea-

son. A. Yes.

Q.-31. If your answer to No. 30 above is in the

affirmative, state what you observed to be her ap-

parent physical condition.

A. She appeared to be physically normal.

Q.-32. State whether or not Mrs. Johnson was

re-employed by Libby, McNeill & Libby for the

1951 season. A. No, she was not.

Q.-33. If your answer to No. 32 above is in the

negative, please state the reasons for failure of

Libby, McNeill & Libby to re-employ her.

A. Though her work as a waitress was satis-

factory, the dissension she caused over minor mat-
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ters amongst the rest of the mess hall crew over-

balanced her usefulness as a waitress.

Q.-34. State whether or not Mrs. Johnson's work

as a waitress through the years mentioned in the

questions above was satisfactory.

A. She was a waitress in 1950, and her work was

satisfactory. She was a bed maker in 1948, and her

work was superior.

Cross-Interrogatories

Q.-l. State whether you knew Mrs. Johnson

prior to 1948. A. No.

Q.-2. Isn't it true that she was known as a hard

worker prior to her plane injury in 1948?

A. We had no knowledge of it because we did

not know her.

Q.-3. In 1950, was she as good a worker as in

1948?

A. Physically she was as good a worker in 1950

as she was in 1948.

Q.-4. Was her mental attitude as good in 1950

as in 1948?

A. In 1950 she seemed to have difficulty getting

along with her fellow employees, which difficulty

was not apparent in 1948 since in her capacity as

a bed maker she was always working alone.

Q.-5. Do you know if she worked in 1949?

A. I do not definitely know.

Q.-6. If so, state where, when and for whom she

worked during 1949. A. No answer.
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Certificate of Witness

I, Leslie E. A. Hooey, Jr., hereby certify that I

have read the foregoing Interrogatories and Cross-

Interrogatories and the answers to the said Inter-

rogatories and Cross-Interrogatories, as testified to

by me, and that they are true, and I hereby sub-

scribe to the same.

/s/ LESLIE E. A. HOOEY,
Witness.

DEPOSITION OF N. V. KOCHERGIN

Direct Interrogatories

Q.-l. State your full name.

A. N. V. Kochergin.

Q.-2. By whom are you employed, in what ca-

pacity and for what period of time have you been so

employed ?

A. By Libby, McNeill & Libby, Salmon Divi-

sion, as an accountant since 1924.

Q.-3. State your present residence.

A. 2220-22d Avenue, North, Seattle.

Q.-4. State at which cannery you worked for

Libby, McNeill & Libby during the 1948 season.

A. Koggiung Cannery.

Q.-5. State what your position was at the said

cannery during the 1948 season.

A. Accountant.

Q.-6. State whether or not Mrs. Linda M. John-

son was employed by Libby, McNeill & Libby at the

Koggiung cannery during the 1948 season.
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A. Yes, she was employed in 1948.

Q.-7. If your answer to No. 6 above is in the

affirmative, state what job Mrs. Johnson held.

A. As a bed maker.

Q.-8. State the period of time Mrs. Linda M.

Johnson worked [9] for Libby, McNeill & Libby

during the 1948 season.

A. She worked from June 4, 1948, to August 5,

1948, inclusive.

Q.-9. State what duties you had, if any, con-

cerning injuries or complaints made by employees.

A. In case of injury of course it is my duty to

make up the accident reports.

Q.-10. State whether or not Mrs. Johnson made

any complaint to you during the 1948 season.

A. No, except as to the baggage she lost in the

plane accident.

Q.-ll. State whether or not you have any knowl-

edge as to the manner in which she performed her

work. A. Yes.

Q.-12. If your answer to No. 11 above is in the

affirmative, state in what manner she performed her

work. A. She was a very good worker.

Q.-13. State whether or not you had opportunity

to observe Mrs. Johnson daily during the 1948 sea-

son. A. Yes.

Q.-14. If your answer to No. 13 above is in the

affirmative, state in what apparent physical condi-

tion you found her.

A. She appeared to be in good physical condi-

tion.
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Q.-15. State whether or not Mrs. Johnson worked

for Libby [10] during the 1949 season.

A. No.

Q.-16. State whether or not Mrs. Johnson

worked for Libby during the 1950 season.

A. Yes, she did.

Q.-17. If your answer to No. 16 above is in the

affirmative, state the period of time and in what

capacity she worked and at what cannery.

A. As a waitress from June 2, 1950, to August

4, 1950, inclusive.

Q.-18. State whether or not your duties in re-

gard to the receipt of complaints for disability or

injury were the same during 1950 as in 1948.

A. Yes.

Q.-19. If your answer to No. 18 above is in the

affirmative, state whether or not Mrs. Johnson made

any complaints to you.

A. No, she didn't make any complaints to me.

Q.-20. State whether or not you had opportunity

to observe Mrs. Johnson perform her duties during

the 1950 season.

A. I would have opportunity to observe her work

occasionally.

Q.-21. If your answer to No. 20 above is in the

affirmative, state in what manner she performed her

duties.

A. At the time I happened to be watching her

work she [11] appeared to be doing her work all

right.

Q.-22. State whether or not you had opportunity
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to observe Mrs. Johnson daily during the 1950 sea-

son.

A. I observed her occasionally during the 1950

season.

Q.-23. If your answer to No. 22 above is in the

affirmative, state what you observed to be her ap-

parent physical condition.

A. She appeared to me to be in normal physical

condition.

Cross-Interrogatories

Q.-l. State whether you knew Mrs. Johnson

prior to 1948. A. No.

Q.-2. Isn't it true that she wTas known as a hard

worker prior to her plane injury in 1948?

A. I did not know her prior to 1948, hence can-

not state.

Q.-3. In 1950, was she as good a worker as in

1948?

A. Her physical ability to carry out her work

in 1950 appeared to be the same as it was in 1948.

Q.-4. Was her mental attitude as good in 1950

as in 1948?

A. In 1948 her job as a bed maker did not re-

quire her to mix with the other employees while

working, whereas in 1950 her job as a waitress did

require her to mix with the rest of the kitchen crew,

and apparently she [12] had difficulty in doing so.

Q.-5. Do you know if she worked in 1949?

A. No.

Q.-6. If so, state where, when and for whom she

worked during 1949. A. No answer.
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Certificate of Witness

I, N. V. Kochergin, hereby certify that I have

read the foregoing Interrogatories and Cross-In-

terrogatories and the answers to the said Inter-

rogatories and Cross-Interrogatories as testified to

by me, and that they are true, and I hereby sub-

scribe to the same.

/s/ N. V. KOCHERGIN,
Witness. [13]

DEPOSITION OF W. E. SMITH

Direct Interrogatories

Q.-l. State your full name.

A. Willard E. Smith.

Q.-2. By whom are you employed, in what ca-

pacity and for what period of time have you been

so employed"?

A. Libby, McNeill & Libby, in the Salmon Di-

vision, for 35 years.

Q.-3. State your present residence.

A. 1304 East 63d Street, Seattle, Washington.

Q.-4. State at which cannery you worked for

Libby during the 1948 season.

A. Koggiung Cannery, Bristol Bay, Alaska.

Q.-5. State what your position was at the said

cannery during the 1948 season.

A. Cannery superintendent.

Q.-6. State whether or not Mrs. Linda M. John-

son was employed by Libby, McNeill & Libby at the

Koggiung cannery during the 1948 season.

A. Yes.
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Q.-7. State whether or not you had knowledge

in 1948 of the plane crash involving Linda M. John-

son as a passenger. A. Yes.

Q.-8. If your answer to the above is in the affirm-

ative, state [14] what date said plane crash occurred.

A. June 2, 1948.

Q.-9. State on what date Mrs. Johnson reported

to the cannery. A. On June 3, 1948.

Q.-10. State on what date Mrs. Johnson com-

menced work at the cannery.

A. June 4, 1948.

Q.-ll. State what job was held by Mrs. Johnson

at the cannery. A. Bed maker.

Q.-12. State the period of time Mrs. Johnson

worked for Libby, McNeill & Libby during 1948.

A. From June 4, 1948, through August 5, 1948.

Q.-13. State what duties you had, if any, con-

cerning injuries or complaints made by employees.

A. All complaints reported to me with reference

to personal injuries would receive my attention for

first aid, medical care or hospitalization.

Q.-14. State whether or not Mrs. Johnson made
any complaint to you during the 1948 season.

A. No complaints were made to me at any time.

Q.-15. State whether or not you have any knowl-

edge as to the manner in which she performed her

work. A. Yes.

Q.-16. If your answer to No. 15 above is in the

affirmative, [15] please state in what maimer she

performed her work.

A. The work performed by her was excellent.
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Q.-17. State whether or not you had opportunity

to observe Mrs. Johnson daily during the 1948 sea-

son. A. Practically every day.

Q.-18. If your answer to Interrogatory No. 17

ig in the affirmative, state in what apparent physical

condition you found her.

A. She appeared to be in normal physical condi-

tion.

Q.-19. State what contact you first had with Mrs.

Johnson concerning work by her for the 1949 sea-

son.

A. On February 3, 1949, I received a letter from

her applying for a waitress position.

Q.-20. State what job offer, if any, was made to

Mrs. Johnson for the 1949 season by Libby, Mc-

Neill & Libby.

A. I wrote her a letter under date of February

14, 1949, offering her a bed maker's position as all

waitress' positions were filled.

Q.-21. State what further attempts, if any, were

made to have Mrs. Johnson report for transportation

and physical examination.

A. On May 5, 1949, I wrote Mrs. Johnson a let-

ter asking her to contact Gren Collins in Anchorage

for a physical examination and transportation be-

fore proceeding to the cannery. [16]

Q.-22. State whether or not Mrs. Johnson

worked for Libby, McNeill & Libby during the 1949

season. A. She did not.

Q.-23. If your answer to No. 22 above is in the

negative, state in what manner you first knew that
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Mrs. Johnson would not work for Libby, McNeill

& Libby during the 1949 season.

A. On May 7, 1949, we received a letter from

Collins stating that Mrs. Johnson would not be re-

turning to the cannery in 1949.

Q.-24. State whether or not Mrs. Johnson

worked for Libby during the 1950 season.

A. Yes.

Q.-25. If your answer to No. 24 above is in the

affirmative, state the period of time and in what ca-

pacity she worked and at what cannery.

A. At Koggiung from June 2, 1950, to August

4, 1950, inclusive, as a waitress.

Q.-26. State whether or not your duties in re-

gard to the receipt of complaints for disability or

injury were the same during 1950 as in 1948.

A. Yes.

Q.-27. If your answer to No. 26 above is in the

affirmative, state whether or not Mrs. Johnson made

any complaints to you. [17]

A. I received no complaints whatever.

Q.-28. State whether or not you had opportunity

to observe Mrs. Johnson perform her duties during

the 1950 season. A. Yes.

Q.-29. If your answer to No. 28 above is in the

affirmative, state in what manner she performed

her duties.

A. She worked very satisfactorily as a waitress.

Q.-30. State whether or not you had opportunity

to observe Mrs. Johnson daily during the 1950 sea-

son. A. Practically every day.
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Q.-31. If your answer to No. 30 above is in the

affirmative, state what you observed to be her ap-

parent physical condition.

A. Her physical condition was apparently good.

Q.-32. State whether or not Mrs. Johnson was

re-employed by Libby, McNeill & Libby for the

1951 season. A. No.

Q.-33. If your answer to No. 32 above is in the

negative, please state the reasons for failure of

Libby, McNeill & Libby to re-employ her.

A. Her work as a waitress was satisfactory, but

she was a trouble maker among the rest of the

kitchen crew.

Q.-34. State whether or not Mrs. Johnson's work

as a waitress through the years mentioned in the

questions above [18] was satisfactory.

A. Her work in 1950 as a waitress was satisfac-

tory, and her work in 1948 as a bed maker was ex-

cellent.

Cross-Interrogatories

Q.-l. State whether you knew Mrs. Johnson

prior to 1928. A. No.

Q.-2. Isn't it true that she was known as a hard

worker prior to her plane injury in 1948?

A. I did not know her before the plane injury

in 1948.

Q.-3. In 1950, was she as good a worker as in

1948?

A. I did not notice any difference in her physi-

cal ability to work between 1948 and 1950.
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Q.-4. Was her mental attitude as good in 1950 as

in 1948?

A. Her work in 1948 did not require her to co-

operate with fellow employees during working

hours, but in 1950 this was necessary, and she ap-

peared to be unable to properly co-operate with

them.

Q.-5. Do you know if she worked in 1949?

A. No.

Q.-6. If so, state where, when and for whom
she worked during 1949.

A. No answer. [19]

Certificate of Witness

I, Willard E. Smith, hereby certify that I have

read the foregoing Interrogatories and Cross-Inter-

rogatories and the answers to the said Interroga-

tories and Cross-Interrogatories as testified to by

me, and that they are true, and I hereby subscribe

to the same.

/s/ W. E. SMITH,
Witness. [20]

DEPOSITION OF DR. S. N. BERENS

Direct Interrogatories

Q.-l. State your full name.

A. Dr. S. N. Berens.

Q.-2. State your occupation.

A. Physician and surgeon.
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Q.-3. State in what jurisdiction you are licensed

to practice your occupation?

A. In the State of Washington.

Q.-4. State whether or not you follow any par-

ticular specialty. A. Neurosurgery.

Q.-5. State the name of the medical school that

you attended.

A. Creghton University, Omaha, Nebraska, grad-

uating in 1928.

Q.-6. State the name of any schools or institu-

tions at which you took advanced training in your

specialty.

A. I completed my internship in the Columbus

Hospital in Seattle. Then I went immediately into

training in neurosurgery under the direction of the

late Dr. George W. Swift, of Seattle, Washington.

Q.-7. State the names of any professional organ-

izations of which you are a member.

A. I belong to the King County, the Washing-

ton State and the American Medical Associations;

the American College of Surgeons; the Interna-

tional College of Surgeons; the American and the

Western Electroencephalographic Associations. I

am the present president of the North Pacific

Neurological and Psychiatric Society, and several

others.

Q.-8. State where you are now currently prac-

ticing.

A. 902 Boren Avenue, Seattle, Washington.

Q.-9. State how long you have practiced your

specialty.
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A. Including training and private practice, 22

years.

Q.-10. State any other specialized training which

you have had in your field.

A. Refer to my answer to question Number 6.

Q.-ll. State whether or not you have ever exam-

ined Mrs. Linda M. Johnson and the date thereof.

A. Yes. On April 9, 1951, and also I saw her

again on April 16, 1951.

Q.-12. State what history, if any, was obtained

by you from Mrs. Johnson.

A. The patient stated she was in an airplane

accident June 2, 1948, when she was a passenger in

a small plane which crashed into the ocean. Her

back and head were injured, she stated, and she was

taken to a hospital in Canada. In response to every

question regarding her injury, the patient stated

that she was unable to remember, and her memory

as far as the accident went, appeared to go back

to the previous August. However, she remembered

details of her schooling and coming to the U. S.

from Finland at 18 years of age and living in

Alaska where she was married, and so forth. Her
inability to remember seemed to be localized to

the events and conditions related to this injury.

Dr. R. B. Coffin had been her physician in An-

chorage, she stated. Many X-rays had been made
of her and of her back, she stated, but she did not

know the findings. In August, 1950, she came to

Seattle and was examined by Dr. P. E. Ruuska,

who since then saw her at intervals and supervised
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physiotheraphy treatments being given to her by

Gndrun Brask of Seattle. She has worn a steel

back brace for over two years, she stated.

Q.-13. State in detail what your examination of

Mrs. Johnson revealed.

A. Patient was a well-developed, well-nourished

39 year old white female, weighing 141 pounds

without clothing. Romberg test was negative.

When asked to perform various bending motions

of the back, she responded to the examiner's sug-

gestions to bend forward, backward, side to side

and twisting her spine, but she did these motions

very gingerly and daintily.

Blood pressure was 150/110, right arm; 150/108

left arm. Heart and breath sounds normal. Frontal

and maxillary sinuses transilluminate normally.

Pupils round and equal and reacted to light and

accommodation. There was no nystagmus in any

direction. Retinal examination failed to reveal any

evidence of papilledema.

Mouth: Full upper and lower artificial dentures.

No redness of the throat.

No tremor of the extended hands. No ataxia of

the upper extremities. Hands cold and cyanotic.

Grips: Right hand 15; left hand 10 when tested

with a dynamometer.

Measurements: Circumference right hand, 7%"

;

left, 7%". Head of the radius, right, 914" ; left,

9%". Mid-biceps, right, 93/8"; left, 934".

Both legs measured SS1/^' in length. Greatest cir-

cumference right calf, 13%"', left, 133/4". Right
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lower thigh, 14%" ; left, 14%". Right upper thigh,

21"; left, 21".

Straight leg raising is performed to 85° on both

sides and patient complained of low back pain. No
ataxia of the lower extremities. Sensory examina-

tion failed to reveal any areas of anesthesia over

any of the skin surfaces when testing with cotton

and pin point. Coordination tests are well per-

formed.

The patient had been sent to Dr. Henderson, who

recognized her extreme anxiety, nervousness and

fearfulness, and had recommended a series of

sodium pentothal narcosis treatments to enable her

to relax her pent-up emotions and fears.

X-Rays: Two views of the right shoulder failed

to reveal evidence of fracture or other bony pathol-

ogy. Two views of the skull failed to reveal evi-

dence of fracture or other traumatic pathology.

Two views of the cervical spine showed no evi-

dence of fracture, dislocation or other traumatic

pathology. A.P. and lateral views of the lumbar

spine showed no narrowing of the intervertebral

disc spaces. There was no evidence of fracture or

dislocation.

Q.-14. State whether or not your neurological

and physical examination revealed any objective

evidence of increased intracranial pressure or focal

damage to the brain, spinal cord or peripheral

nerves. A. It did not.

Q.-15. State whether or not you find any objec-

tive evidence of physical damage which might have
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been caused by the injury and which would account

for the complaints Mrs. Johnson made to you.

A. No.

Q.-16. State whether or not Mrs. Johnson was

cooperative in providing you with full information

to enable you to determine a proper history.

A. No.

Q.-17. If your answer to the above is in the

negative, explain in what way she was not co-

operative.

A. The patient made a deliberate effort to pre-

vent the examiner from finding out some of the

items of fact regarding the extent of her injuries

and even of her present condition. She would an-

swer "I don't remember" to any question regarding

the facts of her injury.

Q.-18. State whether or not you observed any

evidence of lack of cooperation in making physical

tests upon Mrs. Johnson. A. No.

Q.-19. If your answer to Interrogatory 18 is in

the affirmative, explain in what way she was not

cooperative.

A. In the examination she made a deliberate

effort to deceive the examiner when trying to test

her regarding motions to her neck and her back.

As an example, when asked to bend forward with

her knees straight, she could bring her fingers no

closer than 24 inches from the floor, yet, while

sitting on the examining table she rested her hands

on her legs, just above her ankles, while talking

to me.
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Q.-20. State what treatment, if any, you feel is

necessary.

A. I suggested no physical treatment.

Q.-21. State the reason for the type of treatment

recommended by you, if any.

A. See answer to question 20.

Q.-22. State whether or not Mrs. Johnson at the

time of your examination was suffering from any

physical disability occasioned by the history of in-

jury given by her. A. I found none.

Cross-Interrogatories

Q.-l. Who hired you to examine Mrs. Linda M.

Johnson %

A. Bogle, Bogle & Gates, attorneys for Libby,

McNeill & Libby.

Q.-2. On how many occasions did you examine

Mrs. Johnson?

A. I examined her once, and I interviewed her

once.

Q.-3. How long did such examinations take?

A. The first full examination took close to two

hours, and the second interview was only a ten or

fifteen-minute interview.

Q.-4. Have you ever observed Mrs. Johnson be-

fore making the examinations aforesaid or after

making those examinations? A. No.

Q.-5. If the answer to the foregoing question is

in the affirmative, state on what occasions you have

observed Mrs. Johnson and for what periods of

time. A. See above.



104 Libby, McNeill & Libby vs.

(Deposition of Dr. S. N. Berens.)

Q.-6. State whether or not Mrs. Johnson at the

time of her examination by you was suffering from

any mental disability. A. Yes.

Q.-7. Was she suffering from any physical disa-

bility? A. None due to the injury.

Q.-8. Did you examine her back? A. Yes.

Q.-9. State in detail what examination you made

of her back.

A. As I have stated previously, when asked to

perform various bending motions of the back, she

responded to the examiner's suggestions to bend

forward, backward, side to side and twisting her

spine, but she did these motions very gingerly and

daintily. Obviously, much less than she would have

had to perform in taking her clothes off before the

examination. She complained all the while that she

could not do better because of severe back pain.

In performing motions of the patient's neck, when

she was not aware that these motions were being

observed, she moved her head and neck freely.

When asked about her neck, she complained of pain

in the mid-line posteriorly and then in the mid-

cervical region of the neck.

Two views of the cervical spine showed no evi-

dence of fracture, dislocation or other traumatic

pathology, and then two views of the lumbar spine

showed no narrowing of the intervertebral disc

spaces, and no evidence of fracture or dislocation.

Q.-10. Do you agree or disagree with Dr. Paul

E. Ruuska's opinion of April 12, 1951, wherein he

states that Mrs. Johnson "has a permanent partial
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disability relative to the injury of her low back,

which would amount to thirty per cent of the maxi-

mum allowable for unspecified disabilities"?

A. I do not agree that the patient had that

much disability at the time that I examined her.

Q.-ll. Do you know Dr. Ruuska's reputation in

Seattle as an orthopedist and physician?

A. Yes, I do.

Q.-12. Does Dr. Ruuska have a good reputation

as an orthopedist and physician? A. Yes.

Q.-13. Do you agree or disagree with the state-

ment of Dr. Raymond B. Coffin, formerly of

Anchorage and now of Cordova, Alaska, in his re-

port of March 26, 1951, pertaining to Mrs. John-

son's mental condition when he treated her in the

fall of 1948, wherein he states : "I have rarely seen

anyone in much worse condition except badly shell-

shocked troops just evacuated from the lines with

the diagnosis of combat-fatigue"?

A. I cannot answer that question because I do

not know what shell-shocked patients he has seen.

The patient did appear, however, to be emotionally

disturbed and under great nervous tension, but I

have no evidence that this nervous tension is due

to organic injury produced by the accident.

Q.-14. Do you agree or disagree with Dr. Coffin's

statement in the aforementioned report wherein he

states: "It is entirely possible that deterioration

may continue and reach a point requiring tempo-

rary or permanent confinement in a mental institu-

tion. At the best, total disability would be expected
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for a considerable period with permanent partial

disability"?

A. I disagree because I find no evidence of

organic mental disease produced by the injury.

Q.-15. Are you aware that Dr. O. J. Fortun, the

company physician, who treated Mrs. Johnson after

her injury in 1948, stated: "She was under my
care for two months, and when I left Alaska I was

convinced that she had a permanent injury for

life"?

A. I have been so advised today, and I have seen

the quoted statement by Dr. Fortun.

Q.-16. Do you agree or disagree with the com-

pany doctor, Dr. O. J. Fortun?

A. I disagree.

Q.-17. Have you discussed this case with anyone

other than Mrs. Johnson?

A. I did not discuss the medical aspects of this

case with anyone.

Q.-18. If so, with whom have you discussed the

case? A. See above.

Q.-19. Is a doctor who has treated and examined

a patient over a considerable period of time gener-

ally better able to evaluate the patient's condition

than a doctor making a single examination?

A. Yes, provided by training and experience

and other qualifications he is thoroughly conversant

with the type of injury; the usual developments of

such injuries, and the ability to correlate the

amount of physical injury with the expected re-

covery from such physical injury.
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Certificate of Witness

I, Dr. S. N. Berens, hereby certify that I have

read the foregoing Interrogatories and Cross-Inter-

rogatories and the answers to the said Interroga-

tories and Cross-Interrogatories as testified to by

me, and that they are true, and I hereby subscribe

to the same.

/s/ DR. S. N. BERENS,
Witness.

Territory of Alaska

Alaska Industrial Board

LINDA MIRIAM JOHNSON

vs.

LIBBY, McNEILL & LIBBY

DECISION

This Matter coming on to be heard before the

full board on June 11, 1951, in regard to the de-

fense that the claim was not filed within two years

from the date of the injury, and briefs having been

filed by R. E. Robertson, attorney for defendant,

and R. Boochever, attorney for applicant, and the

board having reviewed the evidence heretofore sub-

mitted, finds as follows:

Facts

On October 8, 1949, within two years from the
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date of the accident suffered by Mrs. Johnson, her

attorney, Wendell Kay, wrote to the Alaska Indus-

trial Board giving the date of the accident, the

place where it occurred, the name and address of

the employer, the nature of Mrs. Johnson's disa-

bility, her name, and the names and address of her

attorney, which letter constituted an application for

adjudication of claim under the provisions of the

Alaska Workmen's Compensation Act.

The board having made this finding, it becomes

unnecessary to determine whether the date of in-

jury was June 2, 1948, or a later date as contended

by the defendant. It is to be noted, however, that

no report of injury was filed by the employer as

required under the Alaska Workmen's Compensa-

tion Act and that the employer wrote on October

24, 1949, stating that no accident report was filed

on the case as there was no time lost ; and it further

appearing that the company doctor, O. J. Fortun,

stated in his letter to Wendall Kay, attorney, that

he was convinced that Mrs. Johnson had a perma-

nent injury for life, which indicates that the em-

ployer was either remiss or not acting in good faith

in failing to file report of injury.

The board finds it unnecessary at this time to

adjudicate the question of whether Mrs. Johnson

suffered from such mental incapacity as to prevent

the running of the statute under the provision of

Section 43-3-29 ACLA 1949.

Decision

It Is Hereby Ordered, Adjudged and Decreed

that application was timely filed and that the de-
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fense based on the allegation that no claim was filed

within two years from the date of injury on June

2, 1948, is regarded as a motion to dismiss, and

hereby denied.

Dated at Juneau, Alaska, this 13th day of Sep-

tember, 1951.

ALASKA INDUSTRIAL
BOARD.

By /s/ HENRY A. BENSON,
Chairman

;

/s/ NEIL F. MOORE,
Member

;

/s/ J. GERALD WILLIAMS,
Member.

I hereby certify the above and foregoing copy of

the Board Decision is a full, true, and correct copy

of the original Board Decision issued in the case

of Linda Miriam Johnson vs. Libby, McNeill &
Libby. Case No. 9-10-121, Docket No. 99.

Issued this 14th day of September, 1951.

[Seal] /s/ HENRY A. BENSON,
Chairman.
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Alaska Industrial Board

Docket No. 99—Case No. 9-10-121

LINDA MIRIAM JOHNSON,
Applicant,

vs.

LIBBY, McNEILL & LIBBY,
Defendant.

NOTICE OF HEARING OF APPLICATION
FOR ADJUSTMENT OF CLAIM

You are hereby notified that an application to

adjust a claim for compensation has been filed in

the office of the Alaska Industrial Board at Juneau,

Alaska.

You are further notified that said application

has been set for hearing at the Offices of the Com-

missioner of Labor, Valentine Building, Juneau,

Alaska, on May 16, 1952, at 2:00 p.m., and that at

said time and place the Alaska Industrial Board

will proceed to hear and dispose of the said appli-

cation in the manner prescribed by law.

Dated at Juneau, Alaska, 22 April, 1952.

Witness

:

ALASKA INDUSTRIAL
BOARD.

By ,

B. H. Carlson.

cc : Robert Boochever,

R. E. Robertson.
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Alaska Industrial Board

Docket No. 99—Case No. 9-10-121

Linda Miriam Johnson v. Libby, McNeill & Libby

STATEMENT OF OBJECTIONS

1. Defendant maintains the points raised in its

Answer to Application, including but not limited to

:

(a) Board's lack of jurisdiction because no

claim was filed with the Board within 2 years

from the date of Applicant's alleged injury;

(b) All evidence must be adduced in a legal,

competent manner, and ex parte, hearsay and

incompetent evidence is not admissible

;

(c) The act does not authorize compensation

for an injury which does not result in the em-

ployee's being unable to work at her regular

work until an indefinite period subsequent to

the date of the alleged injury.

2. Statement or letter of Dr. Raymond B. Coffin

is not admissible because it is ex parte, not even

verified; defendant has been afforded no oppor-

tunity to cross-examine Coffin. It is based upon

hearsay as indicated by its own statements. It is

not based upon a physical examination made of

Applicant at the time of the making of the state-

ment. It is indefinite, and shows that Doctor Coffin

does not personally know what the condition of

Applicant was on March 26, 1951, the date of the

statement. It does not supplement or explain the
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testimony given by the Applicant. It does not state

that her condition is due to her alleged injury.

3. The same objections are made to the state-

ment or letter of Dr. Paul E. Ruuska of April 12,

1951, except that according to Dr. Ruuska he made

a physical examination of Applicant on February

1, 1951 ; February 7, 1951, and April 12, 1951 ; but,

shows Applicant did not follow through on his

medical recommendations ; in fact, that she was con-

siderably improved.

4. The same objections are made to the report

of Dr. O. J. Fortun, except that it was based upon

personal examination of Applicant; but, it shows

that Applicant was able to resume light work on

June 5, 1948, either 2 or 3 days immediately fol-

lowing the alleged injury. Also same objections to

Dr. Fortun 's letter of Jan. 9, 1951.

Furthermore, this report shows that Applicant

was not disabled by the alleged injury for two suc-

cessive days following that injury; hence, Applicant

is not entitled to any compensation.

Under the Act compensation for temporary disa-

bility and partial permanent disability, except for

fixed schedules as for loss of an arm, etc., is based

upon loss of wages because of inability to work, not

upon the inability to work.

Applicant herself admits she earned and was paid

her regular wages throughout the fishing season of

1948.

Dated at Juneau, Alaska, March 28, 1952.

/s/ R. E. ROBERTSON.
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Territory of Alaska

Alaska Industrial Board

Docket No. 99—Case No. 9-10-121

LINDA MIRIAM JOHNSON,
Applicant,

vs.

LIBBY, McNEILL & LIBBY,
Defendant.

DEFENDANT'S FURTHER OBJECTIONS

May 20, 1952

Defendant objects to the admission in evidence

or the consideration by the board of the affidavits

of Nelma Walli and Ellen Thistlewood upon the

grounds

:

1. Neither is shown to be a person competent

in human anatomy, and neither affiant is qualified

to testify as to the mental or physical condition of

the applicant.

2. Each expresses an opinion, and neither affiant

is qualified or shown to be qualified to express an

opinion.

3. Each purports to express an opinion as to a

subjective symptom, except the statement by Thistle-

wood that applicant wears a back brace, and neither

affiant is qualified or shown to be qualified to ex-

press an opinion as to a subject symptom.

4. Neither affidavit states facts, except the

Thistlewood statement as to the back brace, but

each is entirely opinion, and the opinion of neither
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affiant, even if called as a witness, would be com-

petent.

5. The admission of the affidavits in evidence

or the consideration thereof as evidence deprives

defendants of its right of cross-examination.

6. The board is without jurisdiction to hear the

claim, other than the report or record of the Doc-

tors' Clinic of Anchorage, because the board had a

full hearing on the claim on March 28, 1952, other

than for the submission of said report or record.

Defendant objects to the admission in evidence

or the Board's consideration of the report or record

of the Doctors' Clinic in Anchorage because it is

not verified, is hearsay, deprives the defendant of

the right of cross-examination, and is incompetent.

Please note inconsistency of Dr. Coughlin's letter

of April 27, 1949, apparently written practically

simultaneously with his examination of applicant,

and his letter of March 26, 1951, seemingly written

six months after his final examination of applicant.

Also note that in the report, each time applicant

was examined her memory was sufficiently good to

tell the doctor what had happened since the last

examination and that no amnesia was shown except

after the airplane flight mentioned in the Clinic's

report under date of November 8, 1948, and that

while on August 6, 1948, the report indicates that

she had no memory of the plane accident, yet Dr.

Coughlin's letter of April 27, 1949, stated that on

August 6, 1948, applicant gave him a report of hav-

ing been in a plane crash in the early part of June,

1948.
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Also note that she satisfactorily engaged in her

regular employment throughout the fishing season

of 1948. See depositions of Hooey, pages 3 and 4;

Koercherjin, pages 9 and 10; and Smith, pages 14

and 15.

Dated at Juneau, Alaska, May 20, 1952.

/s/ R. E. ROBERTSON,
Attorney for Defendant.

Received May 20, 1952.

Territory of Alaska

Alaska Industrial Board

Docket No. 99—Case No. 9-10-121

LINDA MIRIAM JOHNSON,
Applicant,

vs.

LIBBY, McNEILL & LIBBY,
Defendant.

DEFENDANT'S OBJECTIONS TO CROSS-
INTERROGATORIES PROPOUNDED TO
DR. S. N. BERENS

Defendant objects to Cross-Interrogatories 10 to

19, both inclusive, upon the ground that they are

not proper cross-examination and are irrelevant,

incompetent, immaterial, and indefinite as to time,

place, and circumstance, and also to Cross-Inter-

rogatories 10, 13, 14, 15 and 16 upon the ground
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that no proper foundation has been laid for them,

nor have the purported statements or reports been

adduced in evidence or exhibited to the witness

Berens, and furthermore they are purportedly ex-

cerpts from reports or statements and do not show

the full text of such reports or statements.

Dated at Juneau, Alaska, March 19, 1952.

/s/ R. E. ROBERTSON,
Attorney for Defendant.

Received March 19, 1952.

Territory of Alaska

Alaska Industrial Board

LINDA MIRIAM JOHNSON

vs.

LIBBY, McNEILL & LIBBY

DECISION AND AWARD
This Matter coming on to be heard before the

Full Board on March 31, 1951, the plaintiff appear-

ing by R. Boochever of her attorneys and the

defendant appearing by R. E. Robertson of its

attorneys, and the Board having considered docu-

mentary evidence heretofore filed, and the Board

having further considered depositions filed by the

defendant after date of the hearing, and the Board

having disregarded affidavits filed by applicant and

objected to by defendant, and the attorneys for the
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parties having submitted briefs, the Board finds as

follows

:

Facts

On or about June 2, 1948, Linda Miriam Johnson

was injured when the plane in which she was being

transported by the defendant company for work

in its cannery at Libbyville, Alaska, turned over

upon landing. Applicant was rendered unconscious,

suffering injuries to her head and back. Her attor-

ney, Wendell Kay, wrote to the Alaska Industrial

Board on October 8, 1949, giving the date of the

accident, the place where it occurred, the name and

address of the employer, the nature of Mrs. John-

son's disability, her name, and the name and address

of her attorney, which letter constituted an appli-

cation for adjudication of claim under the pro-

visions of the Alaska Workmen's Compensation Act.

Mrs. Johnson was mentally incapacitated as a

result of the accident from the date of the accident

until after August 14, 1950, on which date a formal

application for adjustment of claim was filed with

the Alaska Industrial Board.

As a result of her injuries attributable to the

above-mentioned accident, Mrs. Johnson was tem-

porarily disabled for the period from August 7,

1948, to June 1, 1950, and from August 6, 1950, to

the date hereof, May 29, 1952.

Applicant's average daily wages were $2.78 per

day.

As a result of the injury to her back, applicant

has suffered a partial permanent disability of 30%.
At the present time, the Board is unable to deter-
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mine whether applicant's mental incapacity, which

now totally disables her, will be a permanent con-

dition.

Award
It Is Hereby Ordered, Adjudged and Decreed

that defendant pay to the applicant compensation

for temporary disability for the period from Au-

gust 7, 1948, to June 1, 1950, and from August 6,

1950, to May 29, 1952, on the basis of an average

daily wage of $2.78 per day, together with interest

on the sum so awarded at the rate of 8% per annum
computed in accordance with the provisions of Sec-

tion 43-3-3, ACLA 1949, and applicant is further

awarded compensation for permanent partial disa-

bility in the amount of $2,160.00, and her necessary

medical expenses incurred during a one-year period

from June 2, 1949.

From the amount of the award so specified, an

attorney's fee of $650.00 is allowed to applicant's

attorneys.

It Is Further Ordered that the Board retain

jurisdiction of this claim for the purpose of pos-

sible modification of this decree upon a further

showing in regard to the nature of applicant's

mental incapacity.

Dated at Juneau, Alaska, as of May 29, 1952.

ALASKA INDUSTRIAL
BOARD.

By /s/ HENRY A. BENSON,
Chairman

;
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By /s/ NEIL F. MOORE,
Member

;

By /s/ J. GERALD WILLIAMS,
Member.

Duly verified.

CLERK'S CERTIFICATE

United States of America,

Territory of Alaska, First Division—ss.

I, J. W. Leivers, Clerk of the District Court for

the Territory of Alaska, First Division thereof, do

hereby certify that the hereto-attached pleadings

are the original pleadings and Orders of the Court

filed in the above-entitled cause, and are the ones

designated by Appellant and Appellee hereto, to

constitute the record of appeal herein.

In Witness Whereof, I have hereunto set my
hand and caused the seal of the above-entitled Court

to be affixed at Juneau, Alaska, this 1st day of May,

1953.

[Seal] /s/ J. W. LEIVERS,
Clerk of District Court.



120 Libby, McNeill & Libby vs.

[Endorsed] : No. 13831. United States Court of

Appeals for the Ninth Circuit. Libby, McNeill &
Libby, a Corporation, Appellant, vs. Alaska Indus-

trial Board and Linda Miriam Johnson, Appellees.

Transcript of Record. Appeal from the District

Court for the Territory of Alaska, Division Num-
ber One.

Filed May 4, 1953.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for

the Ninth Circuit.

United States Court of Appeals

for the Ninth Circuit

No. 13831

LIBBY, McNEILL & LIBBY, a Corporation,

Appellant,

vs.

ALASKA INDUSTRIAL BOARD, Consisting of

Henry A. Benson, Chairman and Labor Com-

missioner; J. Gerald Williams, Member and

Attorney General, and Neil F. Moore, Member

and Insurance Commissioner,

Defendants

;

LINDA MIRIAM JOHNSON,
Appellee.

APPELLANT'S STATEMENT OF POINTS
1. Appellee Johnson did not file, as required by

Sec. 43-3-29, ACLA 1949, with the Alaska Indus-
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trial Board any claim for compensation within two

years after her alleged injury on June 2, 1948, and

that Board was without jurisdiction to make any

award to her.

2. Appellee was not mentally incapacitated from

filing her claim for compensation with the Alaska

Industrial Board within two years after her alleged

injury on June 2, 1948, and was not excused from

so doing by reason of mental incapacity, nor was

any competent or other evidence adduced of her

now being or ever having been mentally incapaci-

tated.

3. Attorney Wendell P. Kay's letter of October

8, 1949, to the Alaska Industrial Board did not con-

stitute, under Sec. 43-3-29, ibid, a claim for com-

pensation on behalf of Appellee, or notice to

Appellant, as required by Section 43-3-13, ACLA
1949, that she had suffered any injuries while in

its employ, and did not comply with the Board's

rules and regulations, particularly its rule, Article

5 (2), prescribing the form of Application for Ad-

justment of Claim.

4. Appellee made no claim of being mentally

incapacitated in her Application for Adjustment of

Claim, which was filed with the Board on August

14, 1950, and thereby waived any claim of being

mentally incapacitated.

5. The majority, namely, two members, of the

Board never saw or heard Appellee or had oppor-

tunity to observe her demeanor either upon the



122 Libby, McNeill & Libby vs.

witness stand or otherwise; but, in the Full Board's

award of May 29, 1952, the majority members of

the Board, erroneously and contrary to law, adopted

and accepted not only the conclusions of and the

inferences drawn by the third (minority) and only

member of the Board, who did have opportunity

to observe Appellee when she gave her deposition

on January 24, 1951, in respect to Appellee's testi-

mony and demeanor, but also the weight, credibility,

value, and effect given by said third member to

Appellee's testimony and demeanor, to the same

extent as though they had seen Appellee, heard her

testify, and observed her demeanor upon the wit-

ness stand, and notwithstanding no competent or

other evidence was adduced to take the place of

said Board's majority members' lack of observation

of Appellee.

6. Appellee gave no notice to employer of her

injury as required by Sec. 43-3-13, ACLA 1949,

until more than two years after the date of her

alleged injury on June 2, 1948, and Appellant had

no knowledge, until more than two years after

said date, that Appellee had or claimed to have

sustained, on said date, any injury other than

bruises of such slightness as to not prevent her

from going to work at her regular duties on the

next day following the accident; and the Board was

without jurisdiction, even though otherwise com-

pensation had been payable, to award Appellee any

compensation until from and after Appellant, on

January 8, 1951, received a copy of Appellee's for-
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mal Application for Adjustment of Claim which

was filed August 14, 1950.

7. Appellee's failure to file with the Alaska

Industrial Board her claim within two years from

the date of her alleged injury on June 2, 1948,

prejudiced Appellant by preventing it from bring-

ing within the two-year statute of limitations pre-

scribed by Sec. 55-2-7, ACLA 1949, a claim for

damages against the Collins Air Service and/or

Gren Collins under Sec. 43-3-30, ACLA 1949, for

having negligently caused Appellee to suffer her

alleged injuries for which Appellant is required to

pay compensation by the Board's awards of Sep-

tember 13, 1951, and May 29, 1952, and the Court's

decree of January 2, 1953; and Appellee thereby

estopped herself from claiming compensation from

Appellant for her alleged injury.

8. The Board's awards of September 13, 1951,

and May 29, 1952, are neither binding nor conclu-

sive upon the Court as to any fact found by the

Board therein because those findings are not based

upon competent or any evidence and are contrary

to the law, in that: Appellee filed no claim with

the Board within two years after the date of her

alleged injury on June 2, 1948, and gave no notice

of her injury to Appellant until it received from

the Board, on January 8, 1951, a copy of her Appli-

cation for Adjustment of Claim, and no competent

or other evidence was adduced of Appellee's mental

incapacity for any period of time whatsoever, and
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the Board was without jurisdiction to make said

awards, and the learned trial Court was without

jurisdiction to affirm said awards.

9. The unverified reports of Doctors Fortun,

Coffin, and Ruuska and of the Doctors' Clinic in

Anchorage neither supplemented nor explained the

evidence of either Appellee or Doctor Berens, and

were hearsay and incomptent, and the Board, in its

awards, and the learned trial Court, in its decree

affirming those awards, erred in giving weight,

credibility, value, and effect to those reports.

10. The Board was without jurisdiction to retro-

actively change its rules and regulations which it

did by holding that Attorney Wendell P. Kay's

letter to it of October 8, 1949, constituted a claim,

although it neither was made upon nor contained

the information called for by the Board's then

prescribed form of Application for Adjustment of

Claim and did not comply with the Board's rule,

Article 5 (e), then in effect, i.e.: "Form and Con-

tents. The application shall state the names and

addresses of all parties, if known. It shall state

the general nature of any controversy concerning

compensation or any right or liability arising out

of or incidental thereto, together with material

facts connected therewith," and thereby deprived

Appellant of the equal protection of the laws guar-

anteed it by the Fourteenth Amendment of the

Constitution of the United States and of the due
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process of law guaranteed it by the Fifth Amend-
ment of the Constitution of the United States.

/s/ R. E. ROBERTSON,
Of Attorneys for Appellant.

Copy mailed to Alaska Industrial Board, who did

not appear as shown in trial Court's decree. May
4, 1953.

/s/ R. E. ROBERTSON,
Of Attorneys for Appellant.

Received May 4, 1953.




